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1

I. INTRODUCTION

Plaintiffs seek preliminary approval from the Court to settle this class action

securities fraud lawsuit.1 The Settlement, embodied in the Stipulation filed 

contemporaneously herewith, provides a cash recovery of $3,000,000 to the Class 

which is a favorable outcome in an otherwise unfavorable situation. Simply put, 

although Plaintiffs faced a number of significant obstacles in terms of their theory 

of liability and Humanigen’s current financial state, Plaintiffs were still able to 

secure a settlement that restores a considerable amount of compensation back to the 

Class. But for this Settlement, the Class would not be receiving anything to offset 

the damages it sustained.

Pursuant to Federal Rule of Civil Procedure 23, approval of settlements in 

class action lawsuits is completed in two stages. First, the Court must assess whether 

the settlement appears likely to warrant final approval and, if so, order that notice be 

provided to potential class members. Second, having allowed notice to proceed, the 

Court must hold a hearing to evaluate any objections and decide whether the 

settlement should be confirmed. As explained herein, Plaintiffs meet the 

requirements for obtaining preliminary approval and, therefore, should be permitted 

1 Unless otherwise defined, capitalized terms herein have the same meaning as set 
forth in the Stipulation of Settlement dated September 22, 2023 (the “Stipulation”)
(Dkt. No. 44).
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to provide notice of the Settlement to the Class.  

The proposed settlement easily meets the criteria for approval at this stage of 

the process, largely because the history of the litigation, the risks involved, and the 

recovery at hand weigh heavily in favor of the conclusion that the Settlement is fair, 

reasonable, and adequate. Plaintiffs conducted an extensive investigation into 

Humanigen’s operations and, in particular, the clinical development of its lead drug 

candidate, lenzilumab. Based on the results of their research, Plaintiffs prepared and 

filed a consolidated complaint with detailed factual allegations supporting their 

claims under Sections 10(b) and 20(a) of the Securities Exchange Act of 1934. 

Defendants disputed the viability of Plaintiffs’ allegations and, following a full-day 

mediation session and subsequent negotiations conducted by Mr. Jed Melnick, Esq., 

the parties were able to clearly evaluate the strengths and weaknesses of their claims 

and defenses. Mr. Melnick ultimately issued a “mediator’s recommendation” to 

settle the action for $3,000,000, which the parties accepted and then memorialized 

in the Stipulation.  

The cash payment of $3,000,000 accounts for the significant legal and factual 

obstacles that Plaintiffs will face if the case continues. For example, Defendants 

were likely to challenge the allegation that any of their statements were false or 

materially misleading. Key to this defense is the reality that the National Institute of 

Health (“NIH”) allowed lenziliumab to be tested as a COVID-19 treatment in its 
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ACTIV-5/BET-B trial. Thus, Defendants would have argued, and Plaintiffs would 

have needed to explain to a jury, why a prestigious institution like the NIH would 

have allowed patients to be treated with lenzilumab in the first place if the drug were 

truly dangerous to patients with COVID-19, as Plaintiffs alleged. Separate and apart 

from this issue, but equally if not more important, Humanigen’s financial health is 

dire. According to its most recent filings with the SEC, Humanigen anticipates filing 

for bankruptcy in the near future. Thus, the proposed Settlement truly is the only 

avenue for damaged shareholders to receive any compensation for their losses.  

Plaintiffs have carefully considered this Settlement and believe it to be in the 

best interests of the Class. Accordingly, they respectfully request that the Court grant 

preliminary approval so that the parties can proceed with providing notice and 

bringing this matter to a close, as discussed below in further detail. 

II. SUMMARY OF LITIGATION AND SETTLEMENT 

NEGOTIATIONS 

A. Plaintiffs’ Claims and Allegations 

This action arises from alleged misrepresentations contained in Humanigen’s 

public filings, including press releases, conference call transcripts, and SEC filings. 

Plaintiffs alleged that Defendants violated the Securities Exchange Act of 1934 and 

SEC Rule 10b-5.  

In particular, Plaintiffs alleged that Humanigen and its executive officers 
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misrepresented the appropriateness of using lenzilumab as a treatment for COVID-

19 and concealed material adverse information concerning the drawbacks of using 

an anti-GM-CSF (like lenzilumab) to treat patients with lung dysfunction. Plaintiffs 

alleged in detail how and why GM-CSF is necessary for healthy and normal lung 

function. Thus, as alleged, by inhibiting or blocking GM-CSF, a drug like 

lenzilumab in fact posted acute risks and dangers to patients with pre-existing lung 

dysfunction, including patients with COVID-19. 

 Plaintiffs alleged that they sustained damages when the truth concerning 

lenzilumab became publicly known by, first, the U.S. Food and Drug Administration 

denying Humanigen’s request for Emergency Use Authorization for lenzilumab and 

then, second, the revelation that lenzilumab produced negative trial results in the 

NIH’s ACTIV-5/BET-B clinical trial. Defendants have vigorously denied and 

continue to deny each and all of the claims asserted against them and deny that 

Plaintiffs or any other members of the Class were harmed or suffered any damages 

as a result of the conduct alleged in the action.   

B. Procedural History 

Plaintiffs commenced this action with the filing of the initial complaints. See 

Declaration of Adam M. Apton and Brenda Szydlo (the “Joint Decl.”), ¶¶5-6. These 

complaints were preceded by preliminary investigations conducted by Lead Counsel 

at Levi & Korsinsky, LLP and Pomerantz LLP. Id. at ¶4. Following the appointment 
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of lead plaintiffs, investigation continued and ultimately culminated in the filing of 

the Amended Complaint. Id. at ¶10. Importantly, Plaintiffs’ investigation included 

an extensive review of Humanigen’s public statements and relevant analyst reports 

as well as a review of public filings with the FDA and consultations with experts on 

issues pertaining to market efficiency, loss causation, and damages. Id. at ¶¶11-14.  

Plaintiffs filed the Amended Complaint on March 27, 2023. Id. at ¶12. In 

pertinent part, the Amended Complaint alleged that Defendants misrepresented the 

appropriateness of using lenzilumab as a treatment for COVID-19 and concealed 

material adverse information concerning the drawbacks of using an anti-GM-CSF 

(like lenzilumab) to treat patients with lung dysfunction. Id. at ¶15. The Amended 

Complaint alleged that Defendants failed to disclose the risks of using lenzilumab to 

treat COVID-19 patients while at the same time claiming that the drug was viable 

based on unpublished foreign research. Id. at ¶¶15, 27. 

Following the filing of the Amended Complaint, Plaintiffs and Defendants 

scheduled a mediation with Jed Melnick, Esq. Id. at ¶16. The parties prepared 

thorough mediation statements and ultimately held the mediation on May 23, 2023. 

Id. at ¶¶17-18. The mediation was unsuccessful initially but, following subsequent 

negotiations by and through Mr. Melnick, the parties ultimately agreed to a 

“mediator’s recommendation” to settle the lawsuit for $3,000,000 and executed a 

term sheet tentatively agreeing to the Settlement. Id. at ¶¶21-22.  

Case 2:22-cv-05258-WJM-AME   Document 45-1   Filed 09/22/23   Page 10 of 33 PageID: 2218



6

III. THE PROPOSED TERMS OF SETTLEMENT

A. The Class Definition

The Settlement Class is defined as all Persons who purchased or otherwise 

acquired Humanigen securities during the Class Period. Excluded from the 

Settlement Class are: (i) Defendants; (ii) the officers, directors, and affiliates of 

Humanigen, at all relevant times; (iii) Humanigen’s employee retirement or benefit 

plan(s) and their participants or beneficiaries to the extent they purchased or acquired 

Humanigen securities through any such plan(s); (iv) any entity in which Defendants 

have or had controlling interest; (v) Immediate Family members of any excluded 

person; and (vi) the legal representatives, heirs, successors, or assigns of any 

excluded person or entity. Stipulation, ¶1.29.

B. Monetary Consideration and Plan of Allocation

Plaintiffs are securing a total benefit for the Class of $3,000,000 to be paid by 

or on behalf of Defendants. The Plan of Allocation is based on the Amended 

Complaint. It provides compensation to those Settlement Class Members that 

sustained losses in response to the decline in the price of Humanigen’s securities that 

occurred on September 8, 2021 and July 12, 2022. All Class Members will receive 

the same distribution depending on the quantity and cost basis of the Humanigen 

securities held on these days. The Plan of Allocation will be applied uniformly to all 

Class Members that submit valid and timely claims. The Plan of Allocation is 
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described in full in the Notice. See Joint Decl. at ¶¶34-36; see also Stipulation at 

Exhibit A-1.  

C. Release Provisions 

In exchange for the monetary consideration described above, Plaintiffs are 

releasing Defendants and their Related Parties from all claims arising from their 

purchase of Humanigen securities. Specifically, the Stipulation defines the term 

“Released Plaintiffs’ Claims” as follows: 

“Released Plaintiffs’ Claims” means any and all claims and causes of 
action of every nature and description, whether known or Unknown 
Claims, asserted or unasserted, whether arising under federal, state, 
statutory, regulatory, common or foreign law  concerning, based on, 
arising out of, or in connection with : (i) the purchase or other 
acquisition or sale of Humanigen securities during the Class Period; 
and (ii) the allegations, transactions, acts, facts, matters, occurrences, 
disclosures, statements, filings, representations, omissions, or events 
that were or could have been alleged or asserted in the Litigation; and  
(iii) disclosures, public filings, registration statements, press releases, 
presentations, or other statements made by Defendants during the 
Class Period. 
 

Stipulation at ¶1.25.   

IV. PRELIMINARY APPROVAL OF THE SETTLEMENT IS 

APPROPRIATE 

A. The Settlement Approval Process 

Rule 23(e) provides a two-step process for approving class action settlements. 

First, if a proposed settlement would bind class members, then the court should 

evaluate the proposed settlement to determine whether giving notice to class 
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members would be justified. FED. R. CIV. P. 23(e)(1). Second, once notice is given, 

the court should only approve the proposed settlement upon a finding that it is fair, 

reasonable, and adequate. FED. R. CIV. P. 23(e)(2). 

Under Rule 23(e)(1), notice to class members should be directed if, based 

upon the parties’ showing, it appears likely that the court will be able to approve the 

settlement under Rule 23(e)(2) and certify the class for the purposes of settlement. 

In the context of determining whether approval is likely to occur, Rule 23(e)(2) 

instructs the court to consider whether: “(A) the class representatives and class 

counsel have adequately represented the class; (B) the proposal was negotiated at 

arm's length; (C) the relief provided for the class is adequate . . . ; and (D) the 

proposal treats class members equitably relative to each other.”  “An initial 

‘presumption of fairness for the settlement is established if the court finds that: (1) 

the negotiations occurred at arm’s length; (2) there was sufficient discovery; (3) the 

proponents of the settlement are experienced in similar litigation; and (4) only a 

small fraction of the class objected.’” In re Cendant Corp. Litig., 264 F.3d 201, 232 

n. 18 (3d Cir. 2001); see also In re Nat'l Football League Players Concussion Injury 

Litig., 821 F.3d 410, 436 (3d Cir. 2016). 
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B. The Proposed Settlement Meets the Requirements for Preliminary 

Approval under Rule 23(e)(2). 

1. Plaintiffs and Lead Counsel Adequately Represented the 

Class. 

This was a difficult case to litigate. Factually, Plaintiffs were faced with the 

immediate issue of obtaining evidence to substantiate their theory of liability without 

the benefit of discovery and the reality that any favorable documents were non-

public and under the control of Defendants. To overcome this obstacle, Plaintiffs 

engaged in a comprehensive investigation to support their claims against 

Defendants. Joint Decl. at ¶¶11-14. These efforts ultimately resulted in the filing of 

the Amended Complaint that led to the scheduling of the mediation with Jed 

Melnick, Esq. Id. at ¶¶16-18.  

The mediation process that ensued was lengthy and involved in-depth 

discussion and analysis of the parties’ respective claims and defenses. Id. at ¶17. It 

was not immediately successful. Instead, Defendants proceeded with the filing of a 

motion to dismiss under Federal Rule of Civil Procedure 12(b)(6). The motion 

argued that Plaintiffs failed to adequately allege falsity and scienter. Id. at ¶19. With 

the benefit of seeing Defendants’ arguments and understanding that Humanigen’s 

financial strength was deteriorating, Plaintiffs resumed settlement negotiations with 

Mr. Melnick. Id. at ¶20. These negotiations ultimately ended with Mr. Melnick’s 
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recommendation to settle the case for $3,000,000. Id. at ¶21.  

Plaintiffs’ efforts during the investigation and pleading stage followed by their 

negotiations during the mediation demonstrate that Plaintiffs and Lead Counsel 

adequately represented the Class. This factor weighs in favor of granting preliminary 

approval and directing notice under Rule 23(e). 

2. The Proposal Was Negotiated at Arm’s Length. 

The parties reached the proposed Settlement through mediation and only by 

way of a “mediator’s recommendation.” These negotiations only took place and 

were finalized after Lead Counsel conducted a substantial review of the file and were 

able to present Plaintiffs’ arguments in support of their theory of liability and 

damages. The history and context of these negotiations strongly supports the 

conclusion that the parties negotiated at arm’s length. See also Manual for Complex 

Litigation, Third, § 30.42 (West 1995)) (“A presumption of fairness, adequacy, and 

reasonableness may attach to a class settlement reached in arm’s-length negotiations 

between experienced, capable counsel after meaningful discovery.”). This fact 

further supports the motion for preliminary approval and directing notice to the 

Class. See, e.g., Alves v. Main, No. CIV.A. 01-789 DMC, 2012 WL 6043272, at *22 

(D.N.J. Dec. 4, 2012), aff'd, 559 F. App’x 151 (3d Cir. 2014) (“courts in this Circuit 

traditionally ‘attribute significant weight to the belief of experienced counsel that 

settlement is in the best interest of the class.’”); In re Prudential Ins. Co. of Am. 
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Sales Practices Litig., 962 F. Supp. 450, 543 (D.N.J. 1997) aff’d, 148 F.3d 283 (3d 

Cir. 1998) (“[T]he Court credits the judgment of Plaintiffs’ Counsel, all of whom 

are active, respected, and accomplished in this type of litigation.”); see also Riedel 

v. Acqua Ancien Bath New York LLC, 14 Civ. 7238 (JCF), 2016 WL 3144375, at *7 

(S.D.N.Y May 19, 2016) (document exchange reflects ability of counsel to evaluate 

strengths and weaknesses of claims). 

3. The Relief Provided for the Class Is Adequate. 

Rule 23(e) identifies four factors for the court to consider when determining 

whether the relief provided under a proposed settlement is adequate: (i) the costs, 

risks, and delay of trial and appeal; (ii) the effectiveness of any proposed method of 

distributing relief to the class, including the method of processing class-member 

claims; (iii) the terms of any proposed award of attorney’s fees, including timing of 

payment; and (iv) any agreement required to be identified under Rule 23(e)(3). The 

proposed Settlement meets these criteria and is therefore adequate. 

(a) The costs, risks, and delay of trial and appeal. 

A settlement is favored where “continuing litigation through trial would have 

required additional discovery, extensive pretrial motions addressing complex factual 

and legal questions and ultimately a complicated, lengthy trial.” In re Warfarin 

Sodium Antitrust Litig., 391 F.3d 516, 536 (3d Cir. 2004). Courts have noted that 

“[s]ecurities fraud class actions are notably complex, lengthy, and expensive cases 
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to litigate.” In re Par Pharm. Sec. Litig., No. 06 Civ 3226, 2013 WL 3930091, at *4 

(D.N.J. July 29, 2013). As discussed below, Plaintiffs would have had to overcome 

numerous hurdles to achieve a litigated verdict against Defendants. Even assuming 

that the claims survived motions to dismiss and summary judgment, a jury trial 

would have required a substantial amount of factual and expert testimony. See, e.g., 

In re Metlife Demutualization Litig., 689 F. Supp. 2d 297, 332 (E.D.N.Y. 2010) 

(“The proof on many disputed issues – which involve complex financial concepts – 

would likely have included a battle of experts, leaving the trier of fact with difficult 

questions to resolve.”); In re Am. Bank Note Holographics, Inc. Sec. Litig., 127 F. 

Supp. 2d 418, 426-27 (S.D.N.Y. 2001) (“In such a battle, Plaintiffs’ Counsel 

recognize the possibility that a jury could be swayed by experts for Defendants.”). 

Whatever the outcome at trial, it was likely that an appeal would have been taken. 

All of the foregoing would have posed considerable expense to the parties, and 

would have delayed any potential recovery, if one was even achieved.  

Plaintiffs secured a cash payment of $3,000,000. While this result is below 

the median recovery for similar cases (see Joint Decl. at ¶26), the Settlement is 

nonetheless fair, reasonable, and adequate given the obstacles Plaintiffs faced (id. at 

¶27). These risks included the following: 

 Plaintiffs’ potential inability to prove that Defendants’ statements were 
false and/or materially misleading, given that additional published 
research may have ultimately supported Defendants’ decision to 
repurpose the drug for use in treating COVID-19. Id. at ¶27. 
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 Plaintiffs would have been forced to explain at some point in the 

litigation why the NIH approved the testing of lenzilumab in its 
ACTIV-5/BET-B trial. Id. at ¶28. 

 
 Although motive is not required to establish liability, Plaintiffs decided 

to rely on insider sales by a group of entities affiliated with 
Humanigen’s Chief Scientific Officer Dale Chappell. However, only a 
portion of the proceeds from these sales may have actually been 
received by Chappell, potentially leaving Plaintiffs without a discrete 
individual financial benefit to point to. Id. at ¶29. 

 
 Plaintiffs faced additional risks concerning class certification and, in 

particular, their ability to rely on the “fraud-on-the-market” 
presumption of reliance for the period before Humanigen traded on the 
NASDAQ. Id. at ¶30. 

 
 Humanigen’s present financial position is dire, leaving Plaintiffs with 

potential collectability problems if the Settlement is not approved. Id. 
at ¶31. 

 
These risks are, of course, in addition to the general risks inherent in all 

litigation, such as appeals or the unpredictability of juries. Thus, Plaintiffs believe 

that this is a favorable outcome for the class as it secures an immediate benefit in 

light of the expected difficulties in proving liability based on the discovery reviewed 

to date. The “fact that [defendants] could afford to pay more does not mean that [they 

are] obligated to pay any more than what the [] class members are entitled to under 

the theories of liability that existed at the time the settlement was reached.” Warfarin, 

391 F.3d at 538; see also In re Schering-Plough Corp. Sec. Litig., No. 01 Civ. 0829, 

2009 WL 5218066, at *5 (D.N.J. Dec. 31, 2009) (“pushing for more in the face of 

risks and delay would not be in the interests of the class”). Given the real and 

Case 2:22-cv-05258-WJM-AME   Document 45-1   Filed 09/22/23   Page 18 of 33 PageID: 2226



 

 14 
 

substantial risk that Plaintiffs would not prevail on the merits, the recovery at bar is 

fair and reasonable to the Class. See Alves, 2012 WL 6043272, at *21 (finding 

settlement approval was warranted as the recovery provides immediate benefits and 

“continued litigation involves considerable risk that the Plaintiffs would lose the 

merits of the case”). 

(b) The effectiveness of any proposed method of 

distributing relief to the class, including the method 

of processing class-member claims. 

Plaintiffs retained A.B. Data, Ltd. (“A.B. Data”) to serve as the Claims 

Administrator. A.B. Data has been in the claims administration business for forty 

years. See Declaration of Eric Schachter dated September 21, 2023 (“Schachter 

Decl.”), Exhibit A. In total, it has been involved in a number of significant 

settlements responsible for disbursing millions of dollars to shareholder claimants. 

Id. at ¶3. 

A.B. Data distributes funds in accordance with the following process. Notice 

is provided to potential class member by mailing notice to a company’s shareholders 

of record, including recipients consisting of brokers and various investment advisors 

as a standard operating procedure. Id. at ¶4. These recipients manage accounts on 

behalf of thousands of retail investors who then forward the notice to potential class 

members. Id. at ¶¶5-6. A.B. Data also provides notice via an electronic press release 
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through a service. Id. at ¶8. 

Class members then respond to the notice by submitting completed claim 

forms. The Claims Administrator receives these claims forms either by mail or 

electronically and, once the claims deadline passes, begins to vet each claim. The 

Claims Administrator reviews the claims to make sure they are authorized, i.e., 

validly submitted in accordance with the class definition, completed correctly, 

properly signed, and include all necessary supporting documentation. Claimants 

who submit deficient claims are then notified and given an opportunity to cure the 

deficiency. Id. at ¶¶9-11. Once the claims have been vetted, the Claims 

Administrator will calculate the pro rata distribution from the settlement fund and 

distribute the funds via check after court approval. Payees are usually given between 

90 and 180 days to negotiate the checks. Payees who do not negotiate their checks 

in that period of time are given an additional opportunity to receive their distribution, 

either in the form of a new check or by wire if feasible. Id. at ¶13. 

A.B. Data (as well as almost all securities claims administrators) routinely 

follows the aforementioned process. Id. at ¶14. A.B. Data will be able to administer 

the settlement fund in this case without issue. 

(c) The proposed award of attorney’s fees, including 

timing of payment. 

Lead Counsel intends to seek an award of attorneys’ fees equal to or less than 
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one-third of the Settlement Fund. The Supreme Court has recognized that an 

appropriate court-awarded fee is intended to approximate what counsel would 

receive if they were bargaining for the services in the marketplace. See Missouri v. 

Jenkins, 491 U.S. 274, 285-86 (1989). If this were a non-representative action, the 

customary fee arrangement would be contingent, on a percentage basis, and in the 

range of 30% to 33% of the recovery. See Blum v. Stenson, 465 U.S. 886, 903-04 

(1984) (“In tort suits, an attorney might receive one-third of whatever amount the 

plaintiff recovers. In those cases, therefore, the fee is directly proportional to the 

recovery.”) (Brennan, J., concurring). Accordingly, the requested fee will be equal 

to the percentage fee awards granted in many other comparable securities class 

actions within the Third Circuit.2  

Lead Counsel respectfully submits that at this stage of the approval 

proceedings, the fact that the intended fee request will be in line with Third Circuit 

precedent supports Plaintiffs’ request for preliminary approval. When Lead Counsel 

 
2 See, e.g., See In re Ins. Brokerage Antitrust Litig., 297 F.R.D. 136, 155 (D.N.J. 
2013) (“Courts within the Third Circuit often award fees of 25% to 33% of the 
recovery.”); Louisiana Mun. Police Emps. Ret. Sys. v. Sealed Air Corp., No. 03- CV-
4372 (DMC), 2009 WL 4730185, at *8 (D.N.J. 2009) (same); Milliron v. T-Mobile 
USA, Inc., No. 08-4149, 2009 WL 3345762 (D.N.J. Sept. 14, 2009) (awarding 33% 
of settlement); In re Schering-Plough Corp. ENHANCE ERISA Litig., No. 08-1432 
(DMC) (JAD), 2012 WL 1964451, at *6-7 (D.N.J. May 31, 2012) (awarding 33.3% 
of settlement); Ins. Brokerage Antitrust Litig., 297 F.R.D. at 154-56 (awarding 33% 
of settlement). 
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formally moves for an award of attorneys’ fees, it will submit additional evidence in 

support of its request. 

(d) Any agreement required to be identified under Rule 

23(e)(3). 

Aside from the Stipulation, the parties have entered into a Supplemental 

Agreement that, as described in the Stipulation, provides Defendants with the right 

to terminate the Settlement if a certain number of damaged shares exceeds a 

threshold. See Stipulation at ¶7.3. The Supplemental Agreement is “confidential” as 

is customarily the case. See Hefler v. Wells Fargo & Co., No. 16-cv-05479-JST, 

2018 U.S. Dist. LEXIS 150292, at *23 (N.D. Cal. Sep. 4, 2018) (allowing 

confidential filing of supplemental agreement in order to “‘avoid the risk that one or 

more shareholders might use this knowledge to insist on a higher payout for 

themselves by threatening to break up the Settlement.’”). 

4. The Settlement Treats Class Members Equitably. 

The Settlement does, in fact, treat Class Members equitably. This is because 

the proposed Plan of Allocation treats all claimants uniformly. “An allocation 

formula need only have a reasonable, rational basis, particularly if recommended by 

experienced and competent class counsel.” In re WorldCom, Inc. Sec. Litig., 388 F. 

Supp. 2d 319, 344 (S.D.N.Y. 2005) (citation omitted). As described in the Notice 

(Stipulation, Exhibit A-1), the Plan of Allocation has a rational basis and was 
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formulated by Lead Counsel ensuring its fairness and reliability. See In re Veeco 

Instruments Inc. Sec. Litig., No. 05 MDL 0165, 2007 WL 4115809, at *13 (S.D.N.Y. 

Nov. 7, 2007); In re Datatec Sys., Inc. Sec. Litig., No. 04-CV-525 (GEB), 2007 WL 

4225828, at *5 (D.N.J. Nov. 28, 2007) (granting final approval of settlement as “The 

Plan of Allocation is rational and consistent with Lead Plaintiffs' theory of the 

case.”). Under the proposed Plan of Allocation, each Authorized Claimant will 

receive a pro rata share of the Net Settlement Amount, with that share to be 

determined by the ratio that the claimant’s allowed claim bears to the total allowed 

claims of all claimants. See Joint Decl. at ¶¶34-36. The Plan of Allocation is based 

upon the Amended Complaint’s premise that Settlement Class Members sustained 

damages by purchasing Humanigen securities at artificially inflated prices and seeks 

to compensate them in accordance with the devaluation that occurred when the 

alleged corrective disclosures entered the public sphere. Id. The Plan of Allocation 

relies on the corrective disclosures listed in the Amended Complaint, which is 

common in securities class actions. Datatec Sys., 2007 WL 4225828, at *5. 

The Plan of Allocation is substantially similar to other plans of allocation that 

have been approved and successfully implemented in other securities class action 

settlements, including within this Circuit. See In re Ocean Power Techs., Inc., No. 

3:14-CV-3799, 2016 U.S. Dist. LEXIS 158222, at *73 (D.N.J. Nov. 15, 2016) (“pro 

rata distributions are consistently upheld, and there is no requirement that a plan of 
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allocation ‘differentiat[e] within a class based on the strength or weakness of the 

theories of recovery’”) (quoting Sullivan v. DB  Invs., Inc., 667 F.3d 273, 328 (3d 

Cir. 2011)); see also In re Gen. Instrument Sec. Litig., 209 F. Supp. 2d 423, 431 

(E.D. Pa. 2001) (deeming plan of allocation where “claimants are to be reimbursed 

on a pro rata basis for their recognized losses based largely on when they bought 

and sold their shares of [company] stock” as “even handed”). In assessing a proposed 

plan of allocation, the Court may give great weight to the opinion of informed 

counsel. See, e.g., Chavarria v. N.Y. Airport Serv., LLC, 875 F. Supp. 2d 164, 175 

(E.D.N.Y. 2012) (“In determining whether a plan of allocation is fair, courts look 

primarily to the opinion of counsel. That is, ‘as a general rule, the adequacy of an 

allocation plan turns on whether counsel has properly apprised itself of the merits of 

all claims, and whether the proposed apportionment is fair and reasonable in light of 

that information.’”). Accordingly, given Lead Counsel’s opinion concerning the 

Plan of Allocation, this factor weighs in favor of granting preliminary approval. 

V. PROVISIONAL CERTIFICATION OF THE SETTLEMENT UNDER 

RULE 23 IS APPROPRIATE 

As instructed by Rule 23(e), notice to class members should be directed if it 

appears likely that the court will be able to certify the class for the purposes of 

settlement. FED. R. CIV. P. 23(e). Conditional certification of a class for settlement 

purposes is allowable under Rule 23. In re Gen. Motors Corp. Pick-Up Truck Fuel 
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Tank Prod. Liab. Litig., 55 F.3d 768, 794 (3d Cir. 1995). Before a class may be 

certified, the following requirements of Rule 23(a) must be satisfied: (a) the class is 

so numerous that joinder of all class members is impracticable; (b) there are 

questions of law or fact common to the class; (c) the claims or defenses of the 

representative parties are typical of the claims or defenses of the class; and (d) the 

representative parties will fairly and adequately protect the interests of the class. 

FED. R. CIV. P. 23. For the reasons stated below, certification would be appropriate 

and, therefore, the Court should proceed with authorizing notice. 

A.  The Class Members Are So Numerous that Joinder Is 

Impracticable. 

Rule 23(a)(1) requires that a class action must be advanced on behalf of a 

number of individuals so large that the joinder of all members is impractical. 

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 613 (1997). “[N]umerosity is 

presumed at a level of 40 members . . . .” Consol. Rail Corp. v. Town of Hyde Park, 

47 F.3d 473, 483 (2d Cir. 1995). While the precise number of Class Members is 

unknown, the number certainly exceeds any number considered practical for joinder. 

As alleged, Humanigen’s common stock was actively traded on OTC and the 

NASDAQ markets. During the Class Period, Plaintiffs’ damages expert estimated 

63.6 million damaged shares. Indeed, courts routinely hold that Rule 23(a)’s 

numerosity requirement is satisfied under similar facts. See In re DVI Inc. Sec. Litig., 
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249 F.R.D. 196, 200 (E.D. Pa. 2008), aff'd sub nom. In re DVI, Inc. Sec. Litig., 639 

F.3d 623 (3d Cir. 2011) (finding numerosity where stock traded on NYSE). 

B. Common Questions of Law or Fact Exist 

In order to maintain a class action, there must be “questions of law or fact 

common to the class . . . .” Fed. R. Civ. P. 23(a)(2) (emphasis added). Rule 23(a)(2) 

merely requires that a plaintiff demonstrate common questions of law or fact that are 

susceptible to class-wide proof. 2 W. Rubenstein, Newberg on Class Actions § 4:50, 

196-97 (5th ed. 2012). Identicality of all facts and legal questions is not necessary – 

commonality will be demonstrated where the named plaintiff demonstrates just one 

common question. Id. (citations omitted). 

This case presents numerous common questions of both law and fact for 

Settlement purposes, which include: (i) whether the federal securities laws were 

violated by Defendants’ acts; (ii) whether Defendants made material 

misrepresentations and omissions concerning lenzilumab; (iii) whether Defendants 

acted with the requisite state of mind in misrepresenting or failing to disclose 

material facts; (iv) whether the corrective disclosures of the prior misrepresentations 

and omissions caused artificial inflation of the market price of Humanigen’s 

securities, and if so, how much; and whether the Settlement Class Members have 

sustained damages and, if so, the appropriate measure thereof. 
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C. Plaintiffs’ Claims are Typical of Those of the Class 

Rule 23(a)(3) requires that the claims of the named plaintiff are typical of the 

class’s claims. The heart of the inquiry is whether the representative’s claims and 

the class claims are interrelated so that class treatment is economical. Gen. Tel. Co. 

of Southwest v. Falcon, 457 U.S. 147 (1982). Here, Plaintiffs’ claims are similar to 

the claims of the other Settlement Class Members for Settlement purposes. 

Defendants’ alleged course of conduct uniformly affected all Settlement Class 

Members, as they each allegedly suffered economic injury when the truth about the 

company’s misstatements was revealed. Thus, the typicality requirement of Rule 

23(a)(3) is met. 

D. Plaintiffs Are Adequate Representatives of the Class 

The purpose of the adequacy requirement is to “uncover conflicts of interest 

between named parties and the class they seek to represent.” Amchem Prods., Inc. v. 

Windsor, 521 U.S. 591, 594 (1997). The adequacy inquiry also tests the 

qualifications of counsel to represent a class. See Viropharma, 2016 WL 312108, at 

*7. 

There are no apparent conflicts of interest between Plaintiffs and the absent 

Class Members for Settlement purposes. Indeed, Plaintiffs have been committed to 

the vigorous prosecution of this action from the outset and have reached a resolution 

that they believe is in the best interests of the Class. Plaintiffs have shown that they 
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are more than adequate representatives by, among other things, aiding with the 

development of the theory of liability laid out in the Amended Complaint and 

participating in the mediation process. See Declarations of Dr. Scott Greenbaum, 

Joshua Mailey, and Alejandro Pieroni (filed herewith). 

E. The Requirements of Rule 23(b)(3) Are Also Satisfied 

The class must satisfy the requirements of Rule 23(b)(1), (2), or (3). In this 

case, Plaintiffs and Defendants have agreed to request conditional certification under 

Rule 23(b)(3), “the customary vehicle for damage actions.” In re Community Bank 

of Northern Virginia, 418 F.3d 277, 302 (3d Cir. 2005). Rule 23(b)(3) requires that 

Plaintiffs show that common questions of law and fact predominate over individual 

inquiries, and that resolution of the dispute via a class action is a superior method of 

adjudication. Rule 23(b)(3)’s predominance requirement “tests whether proposed 

classes are sufficiently cohesive to warrant adjudication by representation.” Amchem 

Prod., Inc. v. Windsor, 521 U.S. 591, 594 (1997). This case meets these 

requirements. 

1. Common Legal and Factual Question Predominate 

“Predominance is a test readily met in certain cases alleging . . . securities 

fraud . . . .” Amchem, 521 U.S. at 625. In this securities action, Defendants’ alleged 

liability arises from its conduct with respect to statements made about lenzilumab. 

Whether Defendants’ publicly disseminated releases and statements during the Class 
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Period omitted and/or misrepresented material facts and Defendants’ scienter 

predominate over any individual issue that theoretically might arise for Settlement 

purposes. See Viropharma, 2016 WL 312108, at *7 (finding common questions 

“dominate the Class, including whether Defendants’ statements to the investing 

public during the Class Period caused the price of ViroPharma’s securities during 

the Class Period to artificially inflate.”). 

2. A Class Action is the Superior Means to Adjudicate 

Plaintiffs’ and Class Members’ Claims 

The second prong of Rule 23(b)(3) is essentially satisfied by the proposed 

Settlement itself. As explained in Amchem, “[c]onfronted with a request for 

settlement-only class certification, a district court need not inquire whether the case, 

if tried, would present intractable management problems for the proposal is that there 

be no trial.” 521 U.S. at 620 (citing FED. R. CIV. P. 23(b)(3)(D)). Thus, any 

manageability problems that may have existed here—and Plaintiffs know of none—

are eliminated by the Settlement. See In re ViroPharma Inc. Sec. Litig., No. 12-2714, 

2016 U.S. Dist. LEXIS 8626, at *23 (E.D. Pa. Jan. 25, 2016) (finding class action 

superior as all class members were “complaining of the same behavior by 

Defendants” and “[t]he alternative would produce individual suits throughout the 

country, redundantly wasting judicial resources to litigate the same claims over and 

over). 
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VI. THE PROPOSED NATURE AND METHOD OF CLASS NOTICE 

ARE CONSTITUTIONALLY SOUND AND APPROPRIATE 

Preliminary approval of the proposed Settlement permits notice to be given to 

the Settlement Class Members of a hearing on final settlement approval, at which 

they and the settling parties may be heard with respect to final approval. See Manual 

for Complex Litigation, Third, § 23.14 (West ed. 1995). Here, the parties propose 

that notice be given by U.S. mail. See Stipulation at Exhibit A, ¶9. In addition, the 

Stipulation provides for publication of a summary notice, which will be published 

one time over a national business newswire. See id. 

The proposed form of Notice (Exhibit A-1 to the Stipulation), provides the 

following details of the Stipulation to prospective Settlement Class Members in a 

fair, concise and neutral way: (1) the existence of and their rights with respect to the 

class action, including the requirement for timely opting out of the Class; and (2) the 

Settlement with Defendants and their rights with respect to the Settlement. The 

proposed form of Summary Notice (Exhibit A-3 to the Stipulation), provides 

essential information about the litigation and the Settlement, including an address 

for potential class members to write in order to obtain the full long form of notice. 

The proposed form of Postcard Notice (Exhibit A-4 to the Stipulation), provides 

information to Settlement Class Members in terms of where to obtain additional 

information about the Settlement and how to participate. 
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The means and forms of notice proposed here constitute valid and sufficient 

notice to the Class, the best notice practicable under the circumstances, and comply 

fully with the requirements of the Private Securities Litigation Reform Act of 1995, 

Rule 23 and due process. See e.g., Schering-Plough, 2009 WL 5218066, at *1, 6 

(finding that a settlement notice with a mailing to all class members who could be 

identified with reasonable effort and publication of a summary notice and over the 

PR Newswire, satisfied the requirements of Rule 23 and due process). 

VII. PROPOSED SCHEDULE 

Plaintiffs respectfully request the Court to schedule the dates set forth below 

and enter them in the [Proposed] Preliminary Approval Order, including: 

Last day to complete mailing of Postcard Notice (the 
“Notice Date”). 

14 days after entry of 
order granting 
preliminary approval. 

Last day for filing and serving papers in support of final 
approval of the proposed Settlement and request for fees, 
reimbursement of expenses, and awards to Plaintiffs. 

42 days before 
Fairness Hearing 
(defined below). 

Last day for Settlement Class Members to object to the 
proposed Settlement and request for fees, reimbursement 
of expenses, and awards to Plaintiffs.  

At least 28 days 
before Fairness 
Hearing.  

Last day for potential Settlement Class Members to 
request exclusion from the Class. 

At least 28 days 
before Fairness 
Hearing.  

Last day for filing and serving papers in response to 
objections to the proposed Settlement and request for fees, 
reimbursement of expenses, and awards to Plaintiffs. 

At least 14 days 
before Fairness 
Hearing.  

Fairness Hearing Approximately 110 
days after entry of 
order granting 
preliminary approval. 
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VIII. CONCLUSION 

The proposed Settlement is presumptively fair and presents no obvious 

deficiencies. Accordingly, the Court should grant preliminary approval of the 

proposed Settlement and enter an order substantially in the form of the 

accompanying [Proposed] Preliminary Approval Order. 

 
Dated: September 22, 2023  LEVI & KORSINSKY, LLP  
  

s/ Adam M. Apton                 
Adam M. Apton, Esq. 
Devyn R. Glass 
33 Whitehall Street, 17th Floor 
New York, NY 10004 
Tel.: (212) 363-7500 
Fax: (212) 363-7171 
aapton@zlk.com 
dglass@zlk.com 
 
 -and- 
 
POMERANTZ LLP  
Jeremy A. Lieberman (pro hac vice) 
Brenda Szydlo (pro hac vice) 
Thomas H. Przybylowski 
Dean P. Ferrogari (pro hac vice) 
600 Third Avenue, 20th Floor 
New York, New York 10016 
Telephone: (212) 661-1100 
Facsimile: (917) 463-1044   
jalieberman@pomlaw.com  
bszydlo@pomlaw.com 
tprzybylowski@pomlaw.com 
dferrogari@pomlaw.com 
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Attorneys for Co-Lead Plaintiffs and 
Co-Lead Counsel for the Class 
 
 -and- 
 
SCHALL LAW FIRM 
Brian Schall 
2049 Century Park East, Ste. 2460 
Los Angeles, California 90067 
Telephone: (310) 301-3335 
Facsimile: (213) 519-5876 
brian@schallfirm.com 
 
Additional Counsel to Lead Plaintiff  
Joshua Mailey 
 
 -and- 
 
BRONSTEIN, GEWIRTZ & 
GROSSMAN, LLC 
Peretz Bronstein 
60 East 42nd Street, Suite 4600 
New York, New York 10165 
Telephone: (212) 697-6484 
Facsimile: (212) 697-7296 
peretz@bgandg.com 
 
Additional Counsel to Plaintiff Alejandro 
Pieroni 
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Adam M. Apton, Esq. 
LEVI & KORSINSKY, LLP 
33 Whitehall Street, 17th Floor 
New York, NY 10004 
Tel.: (212) 363-7500 
Fax: (212) 363-7171 
 
Attorneys for Co-Lead Plaintiffs and 
Co-Lead Counsel for the Class 
 
 
UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY  
  
  
  
  
  
IN RE HUMANIGEN, INC. 
SECURITIES LITIGATION  

    
 

Case No. 2:22-cv-05258-WJM-AME  
  
DECLARATION OF ADAM M. 
APTON AND BRENDA SZYDLO 
IN SUPPORT OF PLAINTIFFS’ 
MOTION FOR PRELIMINARY 
APPROVAL OF SETTLEMENT 
 
  

  
 

We, ADAM M. APTON and BRENDA SZYDLO, declare under penalty of 

perjury pursuant to 28 U.S.C. § 1746 as follows: 

1. I, Adam M. Apton, am a partner at the law firm of Levi & Korsinsky, 

LLP (“Levi & Korsinsky”), attorneys for Co-Lead Plaintiffs Dr. Scott Greenbaum 

and Joshua Mailey, individually and on behalf of all other persons similarly 

situated (“Plaintiffs”), and Co-Lead Counsel for the Class along with Pomerantz 

LLP (“Pomerantz”). I am admitted to practice before this Court and have personal 
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knowledge of the various matters set forth herein based on my day-to-day 

participation in the prosecution and settlement of this Litigation. I submit this 

Declaration in support of Plaintiffs’ Motion for Preliminary Approval of 

Settlement.1 

2. I, Brenda Szydlo, am a partner at the law firm of Pomerantz LLP, 

attorneys for Plaintiffs and Co-Lead Counsel for the Class along with Levi & 

Korsinsky. I am admitted pro hac vice  to practice before this Court and have 

personal knowledge of the various matters set forth herein based on my day-to-day 

participation in the prosecution and settlement of this Litigation. I submit this 

Declaration in support of Plaintiffs’ Motion for Preliminary Approval of 

Settlement. 

BACKGROUND 

3. Levi & Korsinsky and Pomerantz are nationally recognized firms for 

their expertise in securities litigation. The firms actively follow corporate disclosures 

and initiate investigations under circumstances that, in their attorneys’ opinions, 

suggest potential wrongdoing or violations of the federal securities laws. That is 

precisely what happened here. On July 13, 2022, Humanigen, Inc. disclosed that its 

lead drug candidate at the time, lenzilumab, had failed to return positive results from 

 
1 Unless otherwise defined, capitalized terms herein have the same meaning as set 
forth in the Stipulation of Settlement dated September 22, 2023 (the “Stipulation”) 
(Dkt. No. 44). 
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a pivotal clinical trial being administered by the National Institute of Health. This 

news came on the heels of an earlier disclosure from the company concerning the 

U.S. Food and Drug Administration’s (“FDA”) decision to reject Humanigen’s 

request for Emergency Use Authorization for lenzilumab.  

4. The stream of negative news from Humanigen contradicted positive 

statements made by its executives at or around the same time. Consequently, Levi 

& Korsinsky and Pomerantz commenced investigations into potential violations of 

the federal securities laws. These investigations were preliminary in nature and 

spanned several weeks. They included a review of Humanigen’s public statements, 

filings with the U.S. Securities and Exchange Commission, public filings made with 

the FDA, and analyst reports relating to the company’s development and testing of 

lenzilumab. The investigation also included analysis of Humanigen’s stock price at 

various points during relevant times both before and after public statements 

concerning lenzilumab’s clinical trials.  

5. On August 26, 2022, Plaintiff Alejandro Pieroni and his attorneys at 

Pomerantz filed the initial lawsuit in the above-captioned matter against Humanigen. 

Dkt. No. 1. The Complaint asserted violations of the Securities Exchange Act of 

1934 and SEC Rule 10b-5 occurring between May 28, 2021 and July 12, 2022. As 

such, the lawsuit was subject to the provisions of the Private Securities Litigation 

Reform Act of 1995 (the “PSLRA”), including the procedures regarding the 
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appointment of a lead plaintiff and the various pleading requirements and standards.  

6. On October 17, 2022, Lead Plaintiff Dr. Greenbaum filed a subsequent 

class-action complaint with his attorneys at Levi & Korsinsky. Dr. Greenbaum’s 

complaint concerned the same subject matter, class and allegations, but included 

Humanigen’s Chief Scientific Officer Dale Chappell as an additional named 

defendant and asserted violations under the federal securities laws ranging from May 

16, 2020 through July 12, 2022. 

7. On October 25, 2022, in accordance with the PSLRA, Levi & 

Korsinsky and Pomerantz filed timely motions for lead plaintiff on behalf of their 

respective proposed lead plaintiff clients, Dr. Greenbaum and Mr. Mailey. Dkt. Nos. 

7, 9.  

8. On December 6, 2022, after briefing the motions but before the Court 

issued a decision, Dr. Greenbaum and Mr. Mailey submitted a proposed stipulation 

resolving the motions and requesting that they be appointed as “Co-Lead Plaintiffs” 

and their attorneys at Levi & Korsinsky and Pomerantz appointed as “Co-Lead 

Counsel.” Dkt. No. 19.  

9. On December 9, 2022, the Court granted Dr. Greenbaum and Mr. 

Mailey’s stipulation. In addition, the Court consolidated Dr. Greenbaum’s lawsuit with 

and into Mr. Pieroni’s lawsuit for all purposes pursuant to Federal Rule of Civil 

Procedure 42(a). Dkt. No. 20. 
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10. Levi & Korsinsky and Pomerantz continued their investigations 

following Dr. Greenbaum and Mr. Mailey’s appointments as Co-Lead Plaintiffs. The 

purpose of this further investigation was to obtain additional factual support for the 

alleged securities fraud violations that would then be used to amend the initial 

complaint. Given the pleading standards for securities fraud violations, additional 

factual support for our allegations was critical in order to defeat an anticipated 

motion to dismiss. 

11. Our firms spent the next three months researching the alleged claims. 

As explained below, this entailed further review of Humanigen’s public statements 

and relevant analyst reports. It also included review of public filings by other 

regulators, such as the FDA. We also consulted with an expert on issues pertaining 

to market efficiency, loss causation, and damages. 

12. On March 27, 2023, Plaintiffs filed their Amended Complaint for 

Violations of the Federal Securities Laws (the “Amended Complaint”). Dkt. No. 36. 

The Amended Complaint asserted the same Exchange Act and Rule 10b-5 violations 

that were asserted in the Complaint but included a significant amount of additional 

factual support. This additional factual support was the end result of an intensive 

investigation that had spanned the course of several months. It included the review 

and analysis of: 

 public statements made by or on behalf of Humanigen prior to, 
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during and after the Class Period, i.e., a period spanning from early-

2020 to late-2022; 

 Humanigen’s quarterly reports, annual reports and press release 

filings with the SEC, which comprised thousands of pages of 

corporate financial and operational  information; 

 investment bank analyst reports providing discussions about 

Humanigen’s clinical trial and drug develop operations; 

 public statements made by regulators concerning Humanigen in 

particular as well as historical research and guidance concerning 

treatments for COVID-19; and 

 various public communications by and between investors and 

Humanigen. 

13. Levi & Korsinsky and Pomerantz, through third-party investigators, 

also conducted interviews with former employees of Humanigen to obtain 

information concerning the company’s clinical development efforts bearing on 

whether the negative trial results were anticipated or the result of disagreements with 

guidance provided by the FDA. 

14. The material obtained by Levi & Korsinsky and Pomerantz in the 

course of their investigation was expansive. It required many hours to digest, 

evaluate, and incorporate into the Amended Complaint. The product was a 
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comprehensive complaint that provided a complete factual analysis of all public 

information available at the time that supported claims of securities fraud. For the 

benefit of context, Levi & Korsinsky and Pomerantz’s investigation yielded an 

Amended Complaint that was 103 pages long, almost four times longer than the 

Complaint initially filed on August 26, 2022.  

15. In pertinent part, the Amended Complaint alleged that Humanigen and 

its executive officers misrepresented the appropriateness of using lenzilumab as a 

treatment for COVID-19 and concealed material adverse information concerning the 

drawbacks of using an anti-GM-CSF (like lenzilumab) to treat patients with lung 

dysfunction. The Amended Complaint explained in detail how and why GM-CSF 

or, as its formally known, “granulocyte-macrophage colony-stimulating factor” is 

necessary for healthy and normal lung function. Thus, as alleged, by inhibiting or 

blocking GM-CSF, a drug like lenzilumab in fact posted acute risks and dangers to 

patients with pre-existing lung dysfunction, including patients with COVID-19.  

16. Following the filing of the Amended Complaint, Plaintiffs and 

Defendants scheduled a private mediation session and requested a modification of 

the case schedule in place at the time. The modification of the case schedule 

extended Defendants’ time to respond to the Amended Complaint and provided the 

parties adequate time to schedule and participate in a private mediation session with 

Mr. Jed Melnick, Esq. On May 23, 2023, the Court granted the requested 
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modification. Dkt. No. 38. 

17. Mr. Melnick is a well-respected mediator with substantial experience 

in the field of securities litigation. Plaintiffs’ counsel and defense counsel alike 

routinely use his services to mediate difficult cases. Mr. Melnick requires detailed 

briefing in advance of any mediation and this case was no exception. Plaintiffs and 

Defendants submitted detailed briefing in support of their respective positions. 

Plaintiffs submitted additional factual material to support their claims regarding the 

necessity of GM-CSF for healthy lung function and, in turn, the acute risks 

lenzilumab could present in patients with COVID-19.  

18. On May 23, 2023, Plaintiffs and Defendants participated in a full-day 

mediation session. The mediation session ended without a resolution.  

19. On July 7, 2023, Defendants, represented by the law firms of Polsinelli 

PC and Kleinberg Kaplan Wolff & Cohen PC, filed a motion to dismiss. Dkt. No. 

40. Defendants argued in the motion that the Amended Complaint failed to meet the 

heavy pleading requirements under the PSLRA and, therefore, the case should be 

dismissed under Federal Rule of Civil Procedure 12(b)(6). In particular, Defendants 

argued that Plaintiffs failed to identify actionable false statements and plead 

sufficiently the element of scienter. 

20. On July 25, 2023, while Plaintiffs were preparing their response to 

Defendants’ motion to dismiss, Humanigen filed a current report on Form 8-K with 
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the SEC. The report stated, in pertinent part, that Humanigen had failed to complete 

negotiations with a potential acquiror and had not been able to raise debt or equity 

financing in sufficient amounts to fund ongoing operations. The report also stated 

that Humanigen anticipated it would not be able to continue as a going concern and 

was therefore contemplating commencing a bankruptcy in the third quarter of 2023. 

21. On August 3, 2023, following further extensive settlement negotiations, 

Mr. Melnick issued a “mediator’s recommendation” to settle the matter for 

$3,000,000. On August 8, 2023, Mr. Melnick confirmed that both parties agreed to 

his recommendation. 

22. On August 21, 2023, Plaintiffs and Defendants signed a confidential 

Settlement Term Sheet specifying the key terms of the proposed settlement. Shortly 

afterwards, on August 29, 2023, Plaintiffs notified the Court that the parties had 

reached a tentative settlement and requested that the case be administratively 

terminated for 60 days pursuant to District of New Jersey Local Rule 41.1(b). Dkt. 

No. 41. The Court granted the request, administratively terminating the deadlines 

for briefing on the pending motion to dismiss and allowing the parties to finalize and 

submit the proposed Settlement for approval. Dkt. No. 42. 

THE SETTLEMENT 

23. The Stipulation contains the full terms of the Settlement. Plaintiffs and 

Defendants have also negotiated a separate Supplemental Agreement that allows 

Case 2:22-cv-05258-WJM-AME   Document 45-2   Filed 09/22/23   Page 9 of 17 PageID: 2250



10 

 

  

Defendants to terminate the Settlement at their discretion if a certain portion of the 

Settlement Class requests to be excluded from the Settlement. 

24. The Settlement provides for a cash payment by or on behalf of 

Defendants of $3,000,000. In exchange for this payment, Plaintiffs will provide to 

Defendants a full release of all claims related to this action. 

25. The amount of the recovery supports the conclusion that the Settlement 

is fair, reasonable, and adequate. This is primarily because Plaintiffs’ theory of 

liability presented unique risks that, even if overcome, were far from guaranteed to 

be successful in light of Humanigen’s precarious financial situation. 

26. Cornerstone Research is a leading economics consulting firm. Every 

year it publishes a report on class action settlements in securities fraud lawsuits. 

Most recently, in its report titled Securities Class Action Settlements—2022 Review 

and Analysis, Cornerstone Research reported that the median settlement as a 

percentage of total class-wide damages in securities fraud cases with damages 

ranging from $500 million to $999 million in 2022 was 1.7%. Plaintiffs’ class-wide 

damages in this case was approximately $514.9 million. Thus, the recovery here 

equals approximately 0.5% of total recoverable damages, which falls in line with the 

range of reasonableness in class action settlements of this nature, which by definition 

always include estimated percentages greater and lesser than some generically 

imputed “median.” A true and accurate copy of the Cornerstone Research report is 
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attached hereto as Exhibit A. 

27. The amount of the monetary recovery supports granting approval of 

the Settlement when considering the liability risks faced by Plaintiffs. These risks 

include Plaintiffs’ potential inability to prove that Defendants’ statements were 

false and/or materially misleading. While academic literature supported the 

conclusion that GM-CSF was necessary for healthy lung function, there was a 

growing area of research suggesting that over-production of GM-CSF exacerbated 

lung dysfunction in certain patients. Thus, although Defendants initially premised 

their application of lenzilumab to COVID-19 patients on unpublished foreign 

research papers, additional published research may have ultimately supported their 

decision to repurpose the drug for use in treating COVID-19. This additional 

research could have been persuasive to a jury and especially harmful to Plaintiffs’ 

theory of liability. 

28. In addition, Plaintiffs would have been forced to explain at some point 

in the litigation why the National Institute of Health approved the testing of 

lenzilumab in its ACTIV-5/BET-B trial. The fact that the National Institute of 

Health deemed it appropriate to treat patients with lenzilumab (even if only in the 

clinical trial setting) would have weighed heavily against Plaintiffs theory of 

liability at trial. Defendants would have relied on this when arguing that Plaintiffs’ 

interpretation of the academic literature was incorrect. 
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29. Plaintiffs also faced potential challenges in terms of proving scienter. 

Although motive is not required to establish liability, Plaintiffs decided to rely on 

significant insider sales by a group of entities affiliated with Humanigen’s Chief 

Scientific Officer Dale Chappell. These entities, referred to in the Amended 

Complaint as the Black Horse Entities, were at one time Humanigen’s largest 

shareholder and continually sold stock throughout the Class Period. These sales 

totaled approximately $68.7 million but only a portion of the proceeds were 

received by Mr. Chappell. Thus, without a sufficient individual financial incentive 

to commit fraud, Plaintiffs faced potential dismissal under the case law for failing 

to properly establish motive. 

30. An additional risk faced by Plaintiffs related to their ability to certify 

a class for the entire alleged Class Period. At the start of the Class Period, 

Humanigen’s stock was traded over-the-counter and was not followed by many 

analysts. Thus, Defendants likely would have argued that Humanigen’s stock 

during this period was not trading in an “efficient market” and, therefore, Plaintiffs 

could not rely on the “fraud-on-the-market” presumption of reliance. Had 

Defendants made this argument, Plaintiffs were at risk of their Class Period being 

confined to only the period of time within which Humanigen traded on the 

NASDAQ (i.e., after September 18, 2020). 

31. Humanigen’s present financial position raises additional obstacles for 
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Plaintiffs that further warrant approval of the Settlement. As mentioned previously, 

on July 25, 2023, Humanigen reported it was contemplating commencing a 

bankruptcy in the third quarter of 2023. Since then, Humanigen’s financial situation 

has grown worse. On August 14, 2023, it reported that it was unable to timely file 

its quarterly report on Form 10-Q for the period ended June 30, 2023, and reiterated 

its plans to file for bankruptcy before the end of the quarter. As of March 31, 2023, 

the date of its last reported balance sheet, Humanigen had cash and cash equivalents 

of just over $3 million. 

32. In addition to the risks discussed above, Plaintiffs faced a litany of 

routine obstacles if they continued with the litigation. For example, Defendants 

could have appealed Plaintiffs’ class certification (assuming the Court would have 

granted it) or successfully excluded expert testimony at trial under Daubert, leaving 

Plaintiffs unable to establish liability or damages in front of a jury. Alternatively, 

even if Plaintiffs succeeded on every issue at trial, Defendants could have appealed 

the final judgment. These uncertainties, as well as others, all stand in support of 

approving the Settlement. 

PRELIMINARY APPROVAL 

33. If approved, Plaintiffs will proceed with the notice program described 

in the Stipulation. The proposed claims administrator, A.B. Data, Ltd. (“A.B. Data”), 

will mail copies of the Postcard Notice to all potential Class Members and post the 
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Notice online. A.B. Data will also publish the Summary Notice once over a national 

newswire service. In addition, A.B. Data will also create and maintain a website 

devoted to the administration of this action, which will contain the aforementioned 

documents and other relevant court filings, and field telephone calls from potential 

claimants during normal business hours. In connection with the foregoing, Plaintiff 

has filed herewith the Declaration of Eric Schachter on behalf of A.B. Data which 

provides further detail about the administration process. 

34. The Notice contains the Plan of Allocation for this action. The Plan of 

Allocation compensates all Settlement Class Members in a uniform manner. 

Depending on the number of Humanigen shares held at particular points during the 

Class Period, Class Members will receive certain amounts of compensation. The 

compensation received corresponds to the decline in the price of Humanigen stock 

in response to announcements concerning lenzilumab clinical trial results. 

35. Specifically, the Plan of Allocation accounts for the declines in the 

price of Humanigen stock that occurred on September 8, 2021 and July 12, 2022. As 

explained in the Amended Complaint, on each of these days the market reacted to 

negative news about Humanigen and lenzilumab. The first date, September 8, 2021, 

relates to the announcement that the FDA had rejected Humanigen’s request for 

Emergency Use Authorization for lenzilumab. The second date, July 12, 2022, 

relates to Humanigen’s disclosure that lenzilumab failed to show statistical 
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significance on the primary endpoint of the ACTIV-5/BET-B study being conducted 

by the National Institute of Health.  

36. The Plan of Allocation provides class members with a recoverable loss 

equal to the amount of the market decline on each of these days and for whichever 

day(s) the class member(s) held Humanigen stock or options. Each class member 

will then receive a distribution from the Settlement Fund equal to his or her pro rata 

share of the total recoverable losses from all class members. The full terms of the 

Plan of Allocation are contained in the Notice. 

37. The payment to Class Members will (if the Settlement is approved) 

return compensation to shareholders that have been damaged. In our opinion, this is 

a fair, reasonable, and adequate result for the Settlement Class and represents the 

best possible outcome shareholders could attain in this otherwise unfortunate 

situation. Plaintiffs also support the Settlement and believe that it should be 

approved. 

38. In exchange for our efforts, Lead Counsel intends to seek an award of 

attorneys’ fees in an amount equal to or less than one-third of the Settlement Fund 

($1,000,000). This amount is intended to compensate Lead Counsel for our 

attorneys’ fees and the risk that Lead Counsel accepted when we initially accepted 

this case on a contingency basis. This percentage comports with Third Circuit 

precedent on this issue. 

Case 2:22-cv-05258-WJM-AME   Document 45-2   Filed 09/22/23   Page 15 of 17 PageID: 2256



16 

 

  

39. Lead Counsel also intends to request reimbursement for our out-of-

pocket expenses up to $75,000 which include court filing fees, legal research fees, 

expert fees and other customarily reimbursed expenses.  

40. When Lead Counsel files its motion for an award of attorneys’ fees and 

reimbursement of expenses, the motion will be supported by supplemental 

information from Lead Counsel. This supplemental information will include time 

and expense information, including a description of the work performed by Lead 

Counsel, the hours expended by Lead Counsel, and the hourly rates typically billed 

by Lead Counsel. It will also include a detailed description of the expenses incurred 

during the course of the litigation. 

41. Attached hereto as Exhibit B is a true and accurate copy of the firm 

resume for Levi & Korsinsky, LLP. 

42. Attached hereto as Exhibit C is a true and accurate copy of the firm 

resume for Pomerantz LLP. 

 
 
 

[Signatures on following page]  
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2022 Highlights  
In 2022, the number of settled cases reached its highest level in 15 
years, increasing 21% relative to 2021. The median settlement 
amount, median “simplified tiered damages,” and median total assets 
of the defendant issuer also rose dramatically.1 

• In 2022, the number of securities class action 
settlements increased to 105 with a total settlement 
value of over $3.8 billion, compared to 87 settlements 
in 2021 with a total value of $1.9 billion. (page 3) 

• The median settlement amount of $13.0 million 
represents an increase of 46% from 2021, while the 
average settlement amount ($36.2 million) increased by 
63%. (page 4)  

• The $3.8 billion total settlement dollars were 97% 
higher than the prior year. (page 3) 

• There were eight mega settlements (equal to or greater 
than $100 million), ranging from $100 million to 
$809.5 million. (page 3)  

• The increase in the proportion of “midsize” settlement 
amounts ($10 million to $50 million) was accompanied 
by a decrease in the proportion of cases that settled for 
less than $10 million. (page 4) 

 • Median “simplified tiered damages” increased more 
than 125% and reached a record high.2 (page 5)  

• Median “disclosure dollar losses”3 grew by more than 
160%, also reaching an all-time high. (page 5)  

• Compared to defendant firms involved in cases that 
settled in 2021, defendant firms involved in 2022 
settlements were 97% larger, as measured by median 
total assets. (page 5) 

• The historically low rate of settled cases involving a 
corresponding action by the U.S. Securities and 
Exchange Commission (SEC) observed in 2021 persisted 
in 2022, remaining below 9%. (page 11) 

 

Figure 1: Settlement Statistics 
(Dollars in millions) 

 2017–2021 2021 2022 

Number of Settlements 395 87 105 

Total Amount $16,714.3 $1,932.4 $3,805.5 

Minimum $0.3 $0.7 $0.7 

Median $10.2 $8.9 $13.0 

Average $42.3 $22.2 $36.2 

Maximum $3,496.8 $202.5 $809.5 

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.
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Author Commentary  
   
Findings  
The year 2022 was a record year for settlement activity. The 
number of securities class action settlements in 2022 
increased sharply from 2021 and reached levels not 
observed since 2007. This sharp increase was accompanied 
by dramatic growth in case settlement amounts, “simplified 
tiered damages” (our rough proxy for potential shareholder 
losses), and the size of issuer defendant firms.  

The historically high number of settlements in 2022 can be 
explained by the elevated number of case filings in 2018–
2020, when over 70% of these settled cases were filed.  

The median settlement amount is the highest since 2018. 
This was likely driven by the record-high level of “simplified 
tiered damages,” an estimate of potential shareholder losses 
that our research finds is the single most important factor in 
explaining settlement amounts.  

The all-time-high median “simplified tiered damages” 
reflects a number of factors such as larger issuer defendants 
(measured by the company’s total assets) and larger 
disclosure dollar losses (a measure of the change in the 
issuer defendant’s market capitalization following the class-
ending alleged corrective disclosure). Institutional investors 
are more likely to serve as lead plaintiffs in larger cases, i.e., 
cases with relatively high “simplified tiered damages.” 
Consistent with this observation, institutional investor 
involvement as lead plaintiffs for 2022 settled cases was 
higher than the prior year and the 2017–2021 average. 
Larger cases also tend to take longer to settle, and 
accordingly, we observe an increase in the median time to 
settlement in 2022 relative to prior years.  

2022 was an interesting year as 
settlement activity reached historically 
high levels across several dimensions, 
including the number and size of 
settlements, and a record-high for our 
proxy for potential shareholder losses.  

Dr. Laarni T. Bulan 
Principal, Cornerstone Research 

 In contrast to the historic highs, settlements in relation to 
our proxy for potential shareholder losses declined sharply. 
In particular, both the median and average settlement as a 
percentage of “simplified tiered damages” in 2022 fell to 
their lowest levels among post–Reform Act years. These low 
levels are consistent with a low presence in 2022 of factors 
often associated with higher settlement amounts, such as 
the presence of an SEC action, criminal charges, or 
accounting irregularities.4 

Securities class action settlements in 
2022 involved substantially larger cases 
with larger issuer defendant 
firms. Overall, these cases took longer 
to resolve and reached more advanced 
litigation stages before settlement than 
in prior years. 

Dr. Laura E. Simmons 
Senior Advisor, Cornerstone Research  

Looking Ahead 
In light of the reduced level in the number of securities class 
action case filings in 2021–2022, we may begin to see a 
slowdown or flattening out in settlement activity in the 
upcoming years,5 absent a decrease in dismissal rates.  

Given that SEC enforcement actions have tended to increase 
subsequent to when a new SEC Chair is sworn in (which last 
occurred in 2021), we may also begin to see a reversal in the 
frequency of corresponding SEC actions among settled cases 
in the near term. For additional details, see Cornerstone 
Research’s SEC Enforcement Activity: Public Company and 
Subsidiaries—FY 2022 Update. 

As discussed in Cornerstone Research’s Securities Class 
Action Filings—2022 Year in Review, certain issues have 
emerged as focus areas in securities class actions. In 
particular, 26% of all core federal filings in 2020–2022 were 
related to special purpose acquisition company (SPAC), 
COVID-19, or cryptocurrency matters. While very few of 
these types of cases have settled to date, we expect 
increased settlement activity for these cases in the future.  

—Laarni T. Bulan and Laura E. Simmons 
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Total Settlement Dollars 
   

As has been observed in prior years, the presence or absence 
of just a few very large settlements can have a substantial 
effect on total settlement dollars for a given year.  

• The number of settlements in 2022 (105 cases) 
continued the upward trend since 2019 and 
represented a 38% increase from the prior nine-year 
average (76 cases). 

• An increase in the number of mega settlements (i.e., 
settlements equal to or greater than $100 million) 
contributed to total settlement dollars nearly doubling 
in 2022 compared to the prior year. 

 • There were eight mega settlements in 2022, ranging 
from $100 million to $809.5 million. Eight such 
settlements is the highest number since 2016. 

• A decline in the proportion of very small settlements 
further contributed to the growth in total settlement 
dollars. Only 23% of settlements in 2022 were for less 
than $5 million, compared to 33% of cases settled in 
the prior nine years.  

 The number of settlements in 2022 was 
the highest number since 2007.  

Figure 2: Total Settlement Dollars  
2013–2022 
(Dollars in billions) 

 
Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. “N” refers to the number of cases. 
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Settlement Size 
   

• The median settlement amount in 2022 was 
$13.0 million, a 46% increase from 2021 and a 34% 
increase from the prior nine-year median. Median 
values provide the midpoint in a series of observations 
and are less affected than averages by outlier data.  

• The average settlement amount in 2022 was 
$36.2 million, a 63% increase from 2021. (See 
Appendix 1 for an analysis of settlements by 
percentiles.) 

• In 2022, 42% of cases settled for between $10 million 
and $50 million, compared to only 30% in 2021 and 
34% in 2013–2021.  

 The median settlement amount in 2022 
was the highest since 2018. 

• The increase in the proportion of these “midsize” 
settlement amounts ($10 million to $50 million) was 
accompanied by a decrease in the proportion of cases 
that settled for less than $10 million—43% in 2022 
compared to 56% in 2021 and 51% in the prior nine 
years.  

Figure 3: Distribution of Settlements  
2013–2022 
(Dollars in millions) 

 
Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.  
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Type of Claim 
Rule 10b-5 Claims and “Simplified Tiered Damages”  
   
“Simplified tiered damages” uses simplifying assumptions to 
estimate per-share damages and trading behavior for cases 
involving Rule 10b-5 claims. It provides a measure of 
potential shareholder losses that allows for consistency 
across a large volume of cases, thus enabling the 
identification and analysis of potential trends.6  

Cornerstone Research’s analysis finds this measure to be the 
most important factor in estimating settlement amounts.7 
However, this measure is not intended to represent actual 
economic losses borne by shareholders. Determining any 
such losses for a given case requires more in-depth 
economic analysis. 

• Similar to settlement amounts, the median “simplified 
tiered damages” in 2022 increased 125% compared to 
2021 and was over 100% higher than the median of 
settled cases for the prior nine years. 

 • In 2022, nearly half of settlements with Rule 10b-5 
claims involved “simplified tiered damages” over 
$500 million, an all-time high. 

• Higher “simplified tiered damages” are typically 
associated with larger issuer defendants. Consistent 
with this, the median total assets of issuer defendants 
in 2022 settled cases was 97% higher than the median 
total assets for 2021 settled cases. 

• Higher “simplified tiered damages” are also generally 
associated with larger disclosure dollar losses. In 2022, 
the median DDL grew by more than 160% compared to 
2021, reaching an all-time high. 

Median “simplified tiered damages” 
reached an all-time high in 2022. 

Figure 4: Median and Average “Simplified Tiered Damages” in Rule 10b-5 Cases  
2013–2022 
(Dollars in millions)  

 

Note: “Simplified tiered damages” are adjusted for inflation based on class period end dates for common stock only; 2022 dollar equivalent figures are 
presented. Damages are estimated for cases alleging a claim under Rule 10b-5 (whether alone or in addition to other claims).  
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• Only 4% of settlements in 2022 had “simplified tiered 

damages” less than $25 million, the lowest observed to 
date.  

• Cases with smaller “simplified tiered damages” are 
more likely to be associated with issuers that had been 
delisted from a major exchange and/or declared 
bankruptcy prior to settlement. In 2022, the percentage 
of such issuers for settled cases was at an all-time low 
(11%). 

 • The 2022 median and average settlement as a 
percentage of “simplified tiered damages” of 3.6% and 
5.4%, respectively, are all-time lows. (See Appendix 5 
for additional information on median and average 
settlements as a percentage of “simplified tiered 
damages.”) 

Figure 5: Median Settlement as a Percentage of “Simplified Tiered Damages” by Damages Ranges in Rule 10b-5 Cases 
2013–2022 
(Dollars in millions) 

 

Note: Damages are estimated for cases alleging a claim under Rule 10b-5 (whether alone or in addition to other claims).  
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’33 Act Claims and “Simplified Statutory Damages”  
   
For Securities Act of 1933 (’33 Act) claim cases—those 
involving only Section 11 and/or Section 12(a)(2) claims—
potential shareholder losses are estimated using a model in 
which the statutory loss is the difference between the 
statutory purchase price and the statutory sales price, 
referred to here as “simplified statutory damages.” Only the 
offered shares are assumed to be eligible for damages.8  

• In 2022, there were nine settlements for cases with 
only ’33 Act claims, in line with the average from 2017 
to 2020 and well below the historically high number of 
16 settlements observed in 2021.  

 

 • The median settlement as a percentage of simplified 
statutory damages in 2022 and 2021 were 4.7% and 
4.4%, respectively—the lowest levels since 2002. (See 
Appendix 6 for additional information on median and 
average settlements as a percentage of “simplified 
statutory damages.”) 

• The average settlement amount for cases with only 
’33 Act claims was $7.3 million in 2022, compared to 
$14.9 million during 2013-2021. 

In 2022, the median settlement 
amount for cases with only ’33 Act 
claims was $7.0 million, the lowest 
since 2013. 

Figure 6: Settlements by Nature of Claims  
2013–2022 
(Dollars in millions) 

 Number of 
Settlements 

Median 
Settlement 

Median “Simplified 
Statutory Damages” 

Median Settlement as 
a Percentage of 

“Simplified Statutory 
Damages” 

Section 11 and/or  
Section 12(a)(2) Only 82 $9.2 $145.2 8.7% 

     

 
Number of 

Settlements 
Median 

Settlement 
Median “Simplified 
Tiered Damages” 

Median Settlement as 
a Percentage of 

“Simplified Tiered 
Damages” 

Both Rule 10b-5 and  
Section 11 and/or Section 12(a)(2) 123 $15.4 $355.7 6.3% 

Rule 10b-5 Only 581 $9.0 $250.1 4.5% 

Note: Settlement dollars and damages are adjusted for inflation; 2022 dollar equivalent figures are presented.  
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• Settlements as a percentage of the simplified proxies 

for potential shareholder losses used in this report are 
typically smaller for cases that have larger estimated 
damages. As with cases with Rule 10b-5 claims, this 
finding holds for cases with only ’33 Act claims. 

• In the past decade, over 85% of the settled ’33 Act 
claim cases involved an underwriter (or underwriters) 
as a named codefendant.  

• Over 80% of ‘33 Act claim cases that settled in 2013–
2022 involved an initial public offering (IPO).  

 Consistent with the lower median 
settlement amount among ’33 Act 
claim cases, the median “simplified 
statutory damages” in 2022 declined by 
61% from the median in 2021 and was 
the lowest since 2016. 

Figure 7: Median Settlement as a Percentage of “Simplified Statutory Damages” by Damages Ranges in ’33 Act Claim Cases 
2013–2022 
(Dollars in millions) 

  
 

Jurisdictions of Settlements of ’33 Act Claim Cases 

 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 

State Court  1 0 2 4 5 4 4 7 6 6 

Federal Court 7 2 2 6 3 4 5 1 10 3 

Note: “N” refers to the number of cases. This analysis excludes cases alleging Rule 10b-5 claims.. 

24.2%

12.5%

4.6%

8.7%

< $50
N=16

$50–$149
N=26

>= $150
N=40

Total Sample
N=82

Case 2:22-cv-05258-WJM-AME   Document 45-3   Filed 09/22/23   Page 12 of 28 PageID: 2270



9 
Cornerstone Research | Securities Class Action Settlements—2022 Review and Analysis

Analysis of Settlement Characteristics
GAAP Violations

This analysis examines allegations of GAAP violations in 
settlements of securities class actions involving Rule 10b-5 
claims, including two sub-categories of GAAP violations—
financial statement restatements and accounting 
irregularities.9 For further details regarding settlements of 
accounting cases, see Cornerstone Research’s annual report 
on Accounting Class Action Filings and Settlements.10

• For the first time since 2017, the median settlement
amount for cases involving GAAP allegations was larger 
than that for non-GAAP cases. Notably, in 2022 the 
median settlement amount for GAAP cases was more 
than double that of non-GAAP cases.

• As noted in prior years, settlements as a percentage of 
“simplified tiered damages” for cases involving GAAP 
allegations are typically higher than for non-GAAP
cases. This result has continued despite a relatively low 
number of cases involving a financial restatement. For 
example, only 11% of settlements in 2022 involved a 
restatement of financial statements. 

• Auditor codefendants were involved in only 3% of 
settled cases, consistent with 2021 but substantially 
lower than the average from 2013 to 2021.  

• The infrequency of cases alleging accounting 
irregularities continued in 2022 at less than 2% of 
settled cases. 

The proportion of settled cases in 2022
with Rule 10b-5 claims alleging GAAP 
violations remained at a historically 
low level.

Figure 8: Median Settlement as a Percentage of “Simplified Tiered Damages” and Allegations of GAAP Violations 
2013–2022

Note: “N” refers to the number of cases. This analysis is limited to cases alleging Rule 10b-5 claims (whether alone or in addition to other claims). 
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Violations

Accounting 
Irregularities

No Accounting 
Irregularities

Restatement

No Restatement

N=351 N=353 N=157 N=547 N=23 N=681

Case 2:22-cv-05258-WJM-AME   Document 45-3   Filed 09/22/23   Page 13 of 28 PageID: 2271



Analysis of Settlement Characteristics (continued) 

10 
Cornerstone Research | Securities Class Action Settlements—2022 Review and Analysis 

Derivative Actions 
    
• Securities class actions often involve accompanying (or 

parallel) derivative actions with similar claims, and such 
cases have historically settled for higher amounts than 
securities class actions without corresponding 
derivative matters.11       

• In 2022, the median settlement amount for cases with 
an accompanying derivative action was approximately 
28% higher than for cases without ($14.1 million versus 
$11.0 million, respectively).  

• For cases settled during 2018–2022, 38% of parallel 
derivative suits were filed in Delaware. California and 
New York were the next most common venues for such 
actions, representing 22% and 15% of such settlements, 
respectively. 

 Although the proportion of cases 
involving accompanying derivative 
actions in 2022 was higher compared to 
2021, it was below the average for 
2018–2021. 

• It is commonly understood that most parallel derivative 
suits do not settle for monetary amounts (other than 
plaintiffs’ attorney fees). However, the likelihood of a 
monetary settlement among parallel derivative actions 
is higher when the securities class action settlement is 
large, as shown in Cornerstone Research’s Parallel 
Derivative Action Settlement Outcomes.12  

Figure 9: Frequency of Derivative Actions  
2013–2022 
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Corresponding SEC Actions 
   
• Historically, cases with an accompanying SEC action 

have typically been associated with substantially higher 
settlement amounts.13 However, this pattern did not 
hold in 2022.  

• The median settlement amount in 2022 for cases that 
involved a corresponding SEC action was less than 5% 
higher than the median for cases without such an 
action. In contrast, in 2021, the median settlement 
amount for cases with an accompanying SEC action was 
more than double that for cases without such an 
action.  

Settled cases involving SEC actions in 
2022 were considerably smaller than 
cases without accompanying SEC 
actions.  

 • Both “simplified tiered damages” and DDL were lower 
in 2022 for cases with a corresponding SEC action when 
compared to those without, at 72% and 83% lower, 
respectively. 

• Settled cases in 2022 with a corresponding SEC action 
were nearly 10% quicker to reach settlement, on 
average, compared to cases without such an action. In 
contrast, in 2021, cases with corresponding SEC actions 
took over 20% longer to reach a settlement than cases 
without corresponding SEC actions.  

• The number of settled cases in 2022 involving either a 
corresponding SEC action or criminal charge remained 
below 13%, compared to an average of 24% for the 
years 2013–2021. 

 

 

Figure 10: Frequency of SEC Actions  
2013–2022 
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Institutional Investors  
   
As discussed in prior reports, increasing institutional 
participation as lead plaintiffs in securities litigation was a focus 
of the Reform Act.14 Indeed, in years following passage of the 
Reform Act, institutional investor involvement as lead plaintiffs 
did increase, particularly in larger cases, that is, cases with 
higher “simplified tiered damages.” 

• In 2022, for cases involving an institutional investor as 
lead plaintiff, median “simplified tiered damages” and 
median total assets were five times and eight times 
higher, respectively, than the median values for cases 
without an institutional investor as a lead plaintiff. 

• Since passage of the Reform Act, public pension plans 
have been the most frequent type of institutional lead 
plaintiff.  

Of the eight mega settlement cases in 
2022, seven included an institutional lead 
plaintiff. 

 • In 2022, a public pension plan served as lead plaintiff 
in two-thirds of cases with an institutional lead 
plaintiff. Moreover, in six of the seven mega 
settlement cases in 2022 involving an institutional lead 
plaintiff, the institutional investor was a public pension 
plan. 

• Institutional participation as lead plaintiff continues to 
be associated with particular plaintiff counsel. For 
example, an institutional investor served as a lead 
plaintiff in 2022 in over 85% of settled cases in which 
Robbins Geller Rudman & Dowd LLP and/or Bernstein 
Litowitz Berger & Grossmann LLP served as lead 
plaintiff counsel. In contrast, institutional investors 
served as lead plaintiffs in 21% of cases in which The 
Rosen Law Firm, Pomerantz LLP, or Glancy Prongay & 
Murray LLP served as lead plaintiff counsel. 

Figure 11: Median Settlement Amounts and Institutional Investors  
2013–2022 
(Dollars in millions) 
 

 

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. 
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Time to Settlement and Case Complexity 

• Overall, the median time from filing to settlement 
hearing date in 2022 was longer—3.2 years for 2022
settlements, compared to 2.9 years for 2013–2021
settlements. 

• Cases involving an institutional lead plaintiff continued 
to take longer to settle. In particular, settlements in 
2022 with institutional lead plaintiffs took 33% longer
to settle than cases not involving an institutional lead 
plaintiff.

Only 42% of cases in 2022 reached a 
settlement hearing date within three 
years of filing, the lowest percentage in 
the prior nine years.

• Larger cases (as measured by higher “simplified tiered 
damages”) often take longer to resolve. Consistent with 
this, in 2022, the median time to settlement for cases 
that settled for at least $100 million was over 5.5 
years—an all-time high for such cases.

Figure 12: Median Settlement by Duration from Filing Date to Settlement Hearing Date 
2013–2022
(Dollars in millions)

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. “N” refers to the number of cases.
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Case Stage at the Time of Settlement

In collaboration with Stanford Securities Litigation Analytics 
(SSLA),15 this report analyzes settlements in relation to the 
stage in the litigation process at the time of settlement. 

• Cases settling at later stages continue to be larger in 
terms of total assets and “simplified tiered damages.” 

• In particular, the median issuer defendant total assets 
for 2022 cases that settled after the ruling on a motion 
for class certification was over four times the median 
for cases that settled prior to such a motion being ruled 
on.  

• In 2022, cases where a motion for class certification 
was filed were nearly three times as likely to have 
either Robbins Geller Rudman & Dowd LLP and/or 
Bernstein Litowitz Berger & Grossmann LLP as lead 
plaintiff counsel than The Rosen Law Firm, Pomerantz 
LLP, or Glancy Prongay & Murray LLP.

• Cases settling at later stages often included an 
institutional investor lead plaintiff. For example, in 
2022, an institutional investor served as lead plaintiff 
69% of the time for cases that settled after the filing of 
a motion for class certification (slightly higher than the
percentage over the prior four years), compared to 44% 
for cases that settled prior to the filing of a motion for 
class certification (38% in the prior four years)   

• Overall, compared to settlements in 2021, a larger 
proportion of cases in 2022 did not reach settlement 
until after a motion for class certification was filed. In 
addition, 14% of 2022 settled cases were resolved after 
a summary judgment motion, compared to less than 9% 
for 2018–2021 settlements.

Figure 13: Median Settlement Dollars and Resolution Stage at Time of Settlement 
2018–2022
(Dollars in millions) 

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. “N” refers to the number of cases. MTD refers to “motion 
to dismiss,” CC refers to “class certification,” and MSJ refers to “motion for summary judgment.” This analysis is limited to cases alleging Rule 10b-5 claims
(whether alone or in addition to other claims).
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Cornerstone Research’s Settlement 
Analysis 

   

This research applies regression analysis to examine the 
relations between settlement outcomes and certain 
securities case characteristics. Regression analysis is 
employed to better understand the factors that are 
important for estimating what cases might settle for, given 
the characteristics of a particular securities class action.  

Determinants of  
Settlement Outcomes 
Based on the research sample of cases that settled from 
January 2006 through December 2022, important 
determinants of settlement amounts include the following:  

• “Simplified tiered damages” 

• Maximum Dollar Loss (MDL)—the dollar-value change 
in the defendant firm’s market capitalization from its 
class period peak to the trading day immediately 
following the end of the class period. 

• Most recently reported total assets of the issuer 
defendant firm 

• Number of entries on the lead case docket  

• Whether there were accounting allegations  

• Whether there was a corresponding SEC action against 
the issuer, other defendants, or related parties 

• Whether there were criminal charges against the issuer, 
other defendants, or related parties with similar 
allegations to those included in the underlying class 
action complaint 

• Whether there was an accompanying derivative action 

 

 • Whether Section 11 and/or Section 12(a) claims were 
alleged in addition to Rule 10b-5 claims 

• Whether the issuer defendant was distressed 

• Whether an institution was a lead plaintiff 

• Whether securities other than common 
stock/ADR/ADS, were included in the alleged class  

Cornerstone Research analyses show that settlements were  
higher when “simplified tiered damages,” MDL, issuer 
defendant asset size, or the number of docket entries was 
larger, or when Section 11 and/or Section 12(a) claims were 
alleged in addition to Rule 10b-5 claims.  

Settlements were also higher in cases involving accounting 
allegations, a corresponding SEC action, criminal charges, an 
accompanying derivative action, an institution involved as 
lead plaintiff, or securities in addition to common stock 
included in the alleged class.  

Settlements were lower if the issuer was distressed. 

More than 75% of the variation in settlement amounts can 
be explained by the factors discussed above. 
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Research Sample 
  
• The database compiled for this report is limited to cases 

alleging Rule 10b-5, Section 11, and/or Section 12(a)(2) 
claims brought by purchasers of a corporation’s 
common stock. The sample contains only cases alleging 
fraudulent inflation in the price of a corporation’s 
common stock.  

• Cases with alleged classes of only bondholders, 
preferred stockholders, etc., cases alleging fraudulent 
depression in price, and mergers and acquisitions cases 
are excluded. These criteria are imposed to ensure data 
availability and to provide a relatively homogeneous set 
of cases in terms of the nature of the allegations.  

• The current sample includes 2,116 securities class 
actions filed after passage of the Reform Act (1995) and 
settled from 1996 through 2022. These settlements are 
identified based on a review of case activity collected 
by Securities Class Action Services LLC (SCAS).16  

• The designated settlement year, for purposes of this 
report, corresponds to the year in which the hearing to 
approve the settlement was held.17 Cases involving 
multiple settlements are reflected in the year of the 
most recent partial settlement, provided certain 
conditions are met.18 

 

Data Sources 
 
In addition to SCAS, data sources include Dow Jones Factiva, 
Bloomberg, the Center for Research in Security Prices (CRSP) 
at University of Chicago Booth School of Business, Standard 
& Poor’s Compustat, Refinitiv Eikon, court filings and 
dockets, SEC registrant filings, SEC litigation releases and 
administrative proceedings, LexisNexis, Stanford Securities 
Litigation Analytics (SSLA), Securities Class Action 
Clearinghouse (SCAC), and public press. 
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Endnotes
 
1  Reported dollar figures and corresponding comparisons are adjusted for inflation; 2022 dollar equivalent figures are analyzed.  
2  ”Simplified tiered damages” are calculated for cases that settled in 2006 or later, following the U.S. Supreme Court’s 2005 landmark decision in 

Dura Pharmaceuticals Inc. v. Broudo, 544 U.S. 336. “Simplified tiered damages” is based on the stock-price drops on alleged corrective 
disclosure dates as described in the settlement plan of allocation.  

3  Disclosure Dollar Loss or DDL is the dollar-value change in the defendant firm’s market capitalization between the end of the class period and 
the trading day immediately following the end of the class period. 

4  Accounting irregularities reflect those cases in which the defendant has reported the occurrence of accounting irregularities (intentional 
misstatements or omissions) in its financial statements. 

5  Securities Class Action Filings—2022 Year in Review, Cornerstone Research (2023). 
6  The “simplified tiered damages” approach used for purposes of this settlement research does not examine the mix of information associated 

with the specific dates listed in the plan of allocation, but simply applies the stock price movements on those dates to an estimate of the “true 
value” of the stock during the alleged class period (or “value line”). This proxy for damages utilizes an estimate of the number of shares 
damaged based on reported trading volume and the number of shares outstanding. Specifically, reported trading volume is adjusted using 
volume reduction assumptions based on the exchange on which the issuer defendant’s common stock is listed. No adjustments are made to 
the underlying float for institutional holdings, insider trades, or short-selling activity during the alleged class period. Because of these and other 
simplifying assumptions, the damages measures used in settlement outcome modeling may differ substantially from damages estimates 
developed in conjunction with case-specific economic analysis.  

7  Laarni T. Bulan, Ellen M. Ryan, and Laura E. Simmons, Estimating Damages in Settlement Outcome Modeling, Cornerstone Research (2017). 
8    The statutory purchase price is the lesser of the security offering price or the security purchase price. Prior to the first complaint filing date, the 

statutory sales price is the price at which the security was sold. After the first complaint filing date, the statutory sales price is the greater of the 
security sales price or the security price on the first complaint filing date. Similar to “simplified tiered damages,” the estimation of “simplified 
statutory damages” makes no adjustments to the underlying float for institutional holdings, insider trades, or short-selling activity.  

9  The two sub-categories of accounting issues analyzed in Figure 8 of this report are (1) restatements—cases involving a restatement (or 
announcement of a restatement) of financial statements; and (2) accounting irregularities. 

10  Accounting Class Action Filings and Settlements—2022 Review and Analysis, Cornerstone Research (2023), forthcoming in spring 2023. 
11  To be considered an accompanying or parallel derivative action, the derivative action must have underlying allegations that are similar or 

related to the underlying allegations of the securities class action and either be active or settling at the same time as the securities class action. 
12        Parallel Derivative Action Settlement Outcomes, Cornerstone Research (2022). 
13  As noted previously, it could be that the merits in such cases are stronger, or simply that the presence of a corresponding SEC action provides 

plaintiffs with increased leverage when negotiating a settlement. For purposes of this research, an SEC action is evidenced by the presence of a 
litigation release or an administrative proceeding posted on www.sec.gov involving the issuer defendant or other named defendants with 
allegations similar to those in the underlying class action complaint. 

14  See, for example, Securities Class Action Settlements—2006 Review and Analysis, Cornerstone Research (2007) and Michael A. Perino, “Have 
Institutional Fiduciaries Improved Securities Class Actions? A Review of the Empirical Literature on the PSLRA’s Lead Plaintiff Provision,” St. 
John’s Legal Studies Research Paper No. 12-0021 (2013).   

15  Stanford Securities Litigation Analytics (SSLA) tracks and collects data on private shareholder securities litigation and public enforcements 
brought by the SEC and the U.S. Department of Justice. The SSLA dataset includes all traditional class actions, SEC actions, and DOJ criminal 
actions filed since 2000. Available on a subscription basis at https://sla.law.stanford.edu/.  

16  Available on a subscription basis. For further details see https://www.issgovernance.com/securities-class-action-services/. 
17  Movements of partial settlements between years can cause differences in amounts reported for prior years from those presented in earlier 

reports. 
18  This categorization is based on the timing of the settlement hearing date. If a new partial settlement equals or exceeds 50% of the then-current 

settlement fund amount, the entirety of the settlement amount is re-categorized to reflect the settlement hearing date of the most recent 
partial settlement. If a subsequent partial settlement is less than 50% of the then-current total, the partial settlement is added to the total 
settlement amount and the settlement hearing date is left unchanged. 
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Appendices 
Appendix 1: Settlement Percentiles  
(Dollars in millions) 

Year Average 10th 25th Median 75th 90th 

2013 $90.8  $2.4 $3.8 $8.2  $27.9 $103.6 

2014 $22.5  $2.1 $3.5 $7.4  $16.3 $61.8 

2015 $48.6  $1.6 $2.7 $8.0  $20.1 $116.1 

2016 $86.1  $2.3 $5.1 $10.4  $40.2 $178.0 

2017 $22.0  $1.8 $3.1 $6.3  $18.2 $42.3 

2018 $75.6  $1.8 $4.2 $13.1  $28.8 $57.3 

2019 $32.3  $1.7 $6.4 $12.6  $22.9 $57.2 

2020 $62.3  $1.6 $3.6 $11.1  $22.9 $60.3 

2021 $22.2  $1.9 $3.4 $8.9  $19.3 $63.3 

2022 $36.2  $2.0 $5.0 $13.0  $33.0 $71.8 

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented.   
 
 

Appendix 2: Settlements by Select Industry Sectors  
2013–2022 
(Dollars in millions) 

Industry 
Number of 

Settlements 
Median 

Settlement 

Median  
“Simplified Tiered 

Damages” 

Median Settlement  
as a Percentage of 
“Simplified Tiered 

Damages” 

Financial 92  $14.8 $293.3 5.0% 

Healthcare 20  $14.2 $189.4 6.4% 

Pharmaceuticals 119 $7.6 $237.6 3.8% 

Retail 50  $13.2 $294.2 4.8% 

Technology 103  $9.3 $315.9 4.6% 

Telecommunication 26 $10.5 $311.0 4.4% 

Note: Settlement dollars and “simplified tiered damages” are adjusted for inflation; 2022 dollar equivalent figures are presented. “Simplified tiered 
damages” are calculated only for cases involving Rule 10b-5 claims (whether alone or in addition to other claims). 
  

Case 2:22-cv-05258-WJM-AME   Document 45-3   Filed 09/22/23   Page 22 of 28 PageID: 2280



Appendices (continued) 

19 
Cornerstone Research | Securities Class Action Settlements—2022 Review and Analysis 

Appendix 3: Settlements by Federal Circuit Court  
2013–2022 
(Dollars in millions) 

Circuit 
Number of 

Settlements 
Median 

Settlement 

Median Settlement 
as a Percentage of  

“Simplified Tiered Damages” 

First 21     $12.4    3.0%    

Second 202     $9.0    5.0%    

Third 81     $7.5    4.9%    

Fourth 26     $22.9    3.8%    

Fifth 38     $10.7    4.9%    

Sixth 32     $13.5    7.4%    

Seventh 37     $15.5    3.6%    

Eighth 14     $46.4    5.1%    

Ninth 191     $7.6    4.6%    

Tenth 17     $10.2    5.8%    

Eleventh 37     $11.9    4.9%    

DC 5     $33.7    2.4%    

Note: Settlement dollars are adjusted for inflation; 2022 dollar equivalent figures are presented. Settlements as a percentage of “simplified tiered damages” 
are calculated only for cases alleging Rule 10b-5 claims (whether alone or in addition to other claims). 
 

Appendix 4: Mega Settlements 
2013–2022 

 

Note: Mega settlements are defined as total settlement funds equal to or greater than $100 million.  
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Appendix 5: Median and Average Settlements as a Percentage of “Simplified Tiered Damages” 
2013–2022 

  

Note: “Simplified tiered damages” are calculated only for cases alleging Rule 10b-5 claims (whether alone or in addition to other claims). 
 

Appendix 6: Median and Average Settlements as a Percentage of “Simplified Statutory Damages” 
2013–2022 

 

Note: “Simplified statutory damages” are calculated only for cases alleging Section 11 (’33 Act) claims and no Rule 10b-5 claims. 
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Appendix 7: Median and Average Maximum Dollar Loss (MDL) 
2013–2022 
(Dollars in millions) 

 

Note: MDL is adjusted for inflation based on class period end dates; 2022 dollar equivalents are presented. MDL is the dollar value change in the defendant 
firm’s market capitalization from the trading day with the highest market capitalization during the class period to the trading day immediately following the 
end of the class period. This analysis excludes cases alleging ’33 Act claims only. 

Appendix 8: Median and Average Disclosure Dollar Loss (DDL) 
2013–2022 
(Dollars in millions) 

  

Note: DDL is adjusted for inflation based on class period end dates; 2022 dollar equivalents are presented. DDL is the dollar-value change in the defendant 
firm’s market capitalization between the end of the class period and the trading day immediately following the end of the class period. This analysis excludes 
cases alleging ’33 Act claims only. 
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Appendix 9: Median Docket Entries by “Simplified Tiered Damages” Range 
2013–2022 
(Dollars in millions)  

 
Note: “Simplified tiered damages” are calculated only for cases alleging Rule 10b-5 claims (whether alone or in addition to other claims). 
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UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY  
  
  
  
  
IN RE HUMANIGEN, INC. SECURITIES 
LITIGATION  

    
    Case No. 2:22cv-05258-WJM-AME  
   

 
 

DECLARATION OF ERIC SCHACHTER OF A.B. DATA, LTD.  
REGARDING NOTICE AND ADMINISTRATION 

 
I, Eric Schachter, declare as follows: 

1. I am a Senior Vice President of A.B. Data’s Class Action Administration Division 

(“A.B. Data”), whose Corporate Office is located in Milwaukee, Wisconsin. At the request of Lead 

Counsel, I am submitting this declaration to provide the Court and the parties to the above-captioned action 

(“Action”) with information about the procedures and methods that will be used to provide notice and 

claims administration services related to the proposed Settlement in this Action. I make this declaration 

based on personal knowledge, and if called to testify, I could and would do so competently. 

2. After a competitive bidding process, A.B. Data has been retained by Lead Counsel, subject 

to Court approval, to provide notice and claims administration services for the settlement of the Action. 

Specifically, A.B. Data has been retained to: (i) mail a summary notice formatted as a postcard (“Postcard 

Notice”) to potential Settlement Class Members and nominees; (ii) cause the publication of a summary 

notice once in Investor’s Business Daily and once over an electronic newswire service; and (iii) provide 

related notice and claims administration and distribution services for the settlement of the Action.   
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3. A.B. Data has successfully implemented notification and claims administration programs in 

hundreds of securities class actions. Members of our team have administered many of the most noteworthy 

securities class action settlements in recent years, including In re AIG Securities Litigation, No. 04 Civ. 

8141 (S.D.N.Y.); In re Countrywide Financial Corp. Securities Litigation, No. 07 Civ. 05295 (C.D. Cal.); 

In re Fannie Mae 2008 Securities Litigation, No. 08 Civ. 7831 (S.D.N.Y.); In re General Electric Co. 

Securities Litigation, No. 09 Civ. 1951 (S.D.N.Y.); and In re Facebook, Inc. IPO Securities & Derivative 

Litigation, MDL No. 12-2389 (S.D.N.Y.). More information on A.B. Data’s qualifications and experience 

can be found on our website at www.abdataclassaction.com. A detailed description of A.B. Data’s 

background and capabilities, including lists of representative cases and clients, is attached hereto as 

Exhibit A. 

4. The proposed notice plan in this matter uses customary procedures designed to provide 

direct mail notification to all investors that are members of the Settlement Class and can be identified with 

reasonable effort. As in most securities class actions, the vast majority of potential Settlement Class 

Members are beneficial purchasers whose securities are held in “street name”—that is, the securities are 

purchased by brokerage firms, banks, institutions, and other third-party nominees in each instance in the 

name of the nominee, on behalf of the beneficial purchaser. Accordingly, A.B. Data maintains a proprietary 

database with the names and mailing addresses and, in some instances, email addresses, of approximately 

4,000 banks, brokers, and other nominees (the “Nominee List”). The Nominee List, which A.B. Data 

updates periodically, also includes institutions that regularly file third-party claims on behalf of their 

investor clients in securities class actions, as well as all entities that have requested notification in every 

case involving publicly traded securities. To further reach nominees and potential Settlement Class 

Members, A.B. Data will submit the notice to the Depository Trust Company (“DTC”) to post on the DTC 

Legal Notice System (“LENS”). LENS enables DTC member banks and brokers to review the notice and 

contact the Claims Administrator directly to obtain copies for their clients who may be Settlement Class 

Members. 
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5. Direct mail notification will be accomplished in this Action by mailing the Postcard Notice 

via United States Postal Service (“USPS”) First-Class Mail to both the entities on A.B. Data’s Nominee 

List as well as to the individuals and entities listed on any transfer records provided or caused to be provided 

by Defendants (“Transfer Records”). A.B. Data will also send notice via email to approximately 1,000 

entities on A.B. Data’s Nominee List that have standing requests to receive electronic notifications, as well 

as to any email addresses provided in the Transfer Records.   

6. The Postcard Notice will instruct nominees to facilitate notice by either providing the names 

and addresses of their clients who may be Settlement Class Members to A.B. Data so that Postcard Notices 

can be mailed by A.B. Data to these potential Settlement Class Members, or by requesting bulk copies of 

the Postcard Notice for the nominee to distribute directly to potential Settlement Class Members. For any 

nominees that do not timely respond to the initial request to facilitate notice, A.B. Data will send 

supplemental notifications to encourage compliance. 

7. For any Postcard Notice that is returned by the USPS as undeliverable as addressed, if a 

forwarding address is provided by the USPS, the Postcard Notice will promptly be re-mailed to the 

forwarding address. If no forwarding address is provided by the USPS, A.B. Data will use a third-party 

information provider to which A.B. Data subscribes to search for an updated address, and a Postcard Notice 

will be promptly re-mailed to any updated addresses that are identified. 

8. In addition to mailing the Postcard Notice and publishing a summary notice, A.B. Data will 

also establish and maintain a toll-free telephone number and a case-specific website to address Settlement 

Class Member inquiries. The toll-free telephone number will afford callers access to an automated 

attendant that answers all calls initially and presents callers with a series of choices to hear answers to 

frequently asked questions. If callers need further help, they will have the option of being transferred to a 

live operator during business hours. The case-specific website will include general information about the 

Action and the Settlement; highlight important dates and deadlines; host key documents related to the 
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Action, including downloadable versions of the Long-Form Notice and Claim Form; and have functionality 

for Settlement Class Members to submit their Claim Forms online. 

9. Settlement Class Members who wish to be eligible to receive a distribution from the Net 

Settlement Fund are required to complete and submit to A.B. Data a properly executed Claim Form either 

by mail or online such that it is postmarked or received no later than the claim-filing deadline established 

by the Court, together with adequate supporting documentation for the transactions and holdings reported 

therein.  

10. Each submitted claim form is reviewed upon receipt to verify that all required information 

has been provided. The documentation provided with each Claim Form is also reviewed for authenticity 

and compared to the information provided on the Claim Form to verify the claimant's identity and the 

purchase/acquisition transactions, sale transactions, and holdings listed on the Claim Form. 

11. If a Claim Form is determined to be defective, a deficiency letter will be sent to the claimant 

describing the defect including, where applicable, what is necessary to cure the defect. The letter will 

advise the claimant that the submission of the appropriate information and/or documentary evidence to 

complete the Claim Form has to be sent within a specified time period from the date of the letter, or the 

Claim Form would be recommended for rejection to the extent that the deficiency or condition of 

ineligibility was not cured. The letter will also advise claimants that if they desired to contest the 

administrative determination, they are required to submit a written statement to A.B. Data requesting Court 

review of their claim form and setting forth the basis for their request.   

12. After the claims have been reviewed and final determination have been made as to which 

claims are valid, A.B. Data will calculate each claim's Recognized Loss, pursuant to the Court-approved 

Plan of Allocation, and pro rata distribution amount based on the total Recognized Losses of all claims and 

the amount available for distribution in the Net Settlement Fund. Based on our experience, we expect the 

total Recognized Losses for all claims to exceed the amount available in the Net Settlement Fund for 

distribution such that the fund will be fully exhausted and allocated to eligible claimants. 
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13. Distribution payments will be sent via checks and wires with a specified period for each 

claimant to cash their payment (typically 90 or 180 days). For any checks that are not cashed, A.B. Data 

will conduct an outreach campaign to encourage cashing and provide claimants with reissued checks where 

applicable. 

14. The process described herein is the standard notice and claims administration process for 

securities class action settlements. 

 

I declare under penalty of perjury that the foregoing is true and correct. Executed this 21st day of 

September 2023 at Milwaukee, Wisconsin. 

 

       

        
 
      ERIC SCHACHTER 
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Class 

Class
Action

Administration

Headquarters New York Washington DC Florida Israel
600 A.B. Data Drive One Battery Park Plaza 915 15th St., NW, Ste. 300 5080 PGA Boulevard, Ste. 209 19 Weissburg Street
Milwaukee, WI 53217 32nd Floor Washington, DC 20005 Palm Beach Gardens, FL 33418 Tel Aviv 69358
P:  866-217-4470 New York, NY 10004 P:  202-618-2900 P:  561-336-1801 Israel
F:  414-961-3099 P:  646-290-9137 F:  202-462-2085 F: 561-252-7720 P:  +972 (3) 720-8782
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CAPABILITIES
About A.B. Data

Founded in 1981, A.B. Data has earned a reputation for expertly managing the complexities of 
class action administration in consumer, antitrust, securities, Securities and Exchange 

Commission (SEC) enforcement actions, and ERISA, Attorneys General, employment, civil rights, 
insurance, environmental, wage and hour, and other class action cases. A.B. Data’s work in all aspects 
of class action administration has been perfected by decades of experience in hundreds of class 
action cases involving billions of dollars in total settlements. Dedicated professionals deliver A.B. Data’s 
all-inclusive services, working in partnership with its clients to administer their class action cases 
effectively, efficiently, and affordably, regardless of size or scope.

    A.B. Data offers unmatched resources and capacity and is capable of expertly administering 
any class action notice, settlement, and/or fund administration. Whether notifying millions of class 
members in the United States or throughout the world, processing millions of claims, distributing 
payments digitally via A.B. Data's Digital PayPortal , or printing and distributing millions of checks, A.B. 
Data matches its talent and technology to the specific needs of its clients, delivering unparalleled 
service on time and on budget without ever compromising quality.

Location, Ownership Structure

A.B. Data is an independently owned, more than 40-year-old, Milwaukee, Wisconsin-based 
company that prides itself on its vast expertise and industry-leading innovations. We like to 

remind our clients and partners that we’re not just a class action administration company, but a group of 
experienced, dedicated professionals who believe that relationships are just as important as the accurate 
and timely management of class action administrations. In other words, we are people who do business 
with people. 

Services

Every A.B. Data client is deserving of the best job we can put forward. A.B. Data makes class 
action administration easy for our clients with clarity, convenience, and efficiency. Our priority is to 

navigate the intricacies of our clients’ matters and deliver successful results by using our solid expertise, 
advanced technology, and top-quality products and services. We pay attention to the details and get it 
right the first time. 

We aim to provide our clients the full experience of a truly collaborative working relationship. It is
why we believe much of our success originates from our philosophy of “people doing business with 
people.”
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Services

   All Digital — From Notice to Distribution

A.B. Data is uniquely positioned to design, implement, and maintain notice and settlement 
administration programs using an innovative, "all-digital" approach that replaces the more traditional 
and less efficient methods of administration, such as newspaper ads, mailed notices, and paper checks. 
Many of our recent proposed notice plans and claim programs utilize the latest technologies such as 
microtargeted digital ads for notice, streamlined online claims, and distributing settlement funds 
electronically using a digital paywall. These methods provide significant cost savings, are consistent 
with the amendments to Rule 23 that are now in effect, and importantly provide much-needed 
alignment of class action notice and administration with current consumer behaviors.

Pre-Settlement Consultation

The pre-settlement consultation is a collaborative session designed to help A.B. Data clients prepare 
a stronger case. Our support teams simplify the task of sorting through a maze of documents during 
investigation and discovery, streamlining the process and preserving fund assets. From there, we assist 
with fully interactive media packages for court presentations and settlement negotiations. A.B. Data 
works closely with our clients, offering expert testimony on documents, processing, class and notice 
manageability, and proposed plans of allocation.

Media Services

A.B. Data continues to earn our reputation as the early innovator in integrating advanced micro-
targeting techniques, including contextual targeting, behavioral targeting, and predictive modeling. 
Coupled with inventive digital media strategies to drive claims, case-specific banner ad development,
class member research, and comScore analysis services, our multi-tiered media programs are 
designed to cost-effectively deliver notice to potential class members and increase claims rates.

Notice Administration

In A.B. Data, clients have a comprehensive resource with a depth of experience in direct notice. Our 
compliance and understanding of Rule 23 of the Federal Rules of Civil Procedure are crucial in meeting 
the “plain language” legal requirements for any campaign. From our sophisticated digital media 
capabilities and extensive global experience with class member research, our experts create notice 
documents that are easily understandable and cost-efficient to produce. We consult with our clients 
to deliver notice documents from multi-page, mailed, or emailed notice packets to concise postcards 
that establish the most influential and cost-effective means of communicating with potential claimants.
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Claims Processing

A.B. Data continues to bring game-changing technologies to improve the speed and precision in 
claims processing. Our robust system for online claims submissions allows us to meticulously verify 
data and documentation, preserve and authenticate claims, and calculate and verify settlement 
amounts. In addition, our data network infrastructure includes on-site data storage, backup, 
contingency plans, and security for electronic and hard copy claim filings. It is all part of a total 
commitment to be the most innovative and comprehensive resource in the industry. At A.B. Data, we 
take pride in having the in-house capacity to process millions of pages, as well as the organizational 
integrity to treat every claim as if it were the only one.

Contact Center

A.B. Data’s Contact Center is comprised of a full staff that is trained on and equipped with online and 
telecommunication systems to monitor and connect with class members. Associates routinely monitor 
class member communication for all class action administrations, including antitrust, consumer, and 
securities.

Utilizing monitoring software, associates watch multiple social media channels simultaneously, 
allowing for instantaneous routing of inquiries and interaction with claimants. Detailed and concise 
analytical reports outlining Contact Center activities are always provided.

Our Contact Center and case websites are capable of handling millions of class member engagements, 
as recently displayed in a campaign which garnered over 1.2 million website visits in two months and 
had more than 72,500 Facebook engagements. Facebook comments and threads are monitored and 
claimants are guided to the website for more information. Google AdWords and display advertising 
have also brought hundreds of thousands of visitors to various case websites.

A.B. Data’s Contact Center also has Spanish language associates in-house and we can accommodate 
any language, given proper lead time. Traditional call center facilities are also available, if needed.

     
     Case Websites

We offer a state-of-the-art technology platform that supports every step of our class action
administration process. Our expert marketing professionals design customized case-specific websites 
that provide potential class members easy access to case information, critical documents, important 
deadlines, as well as the capability to file claim forms and register for future mailings about the case. 
Claimants can use the website to elect to receive their settlement payments by mail or by one of 
several digital payment options, all accessible by mobile devices.

Settlement Fund Distribution

From complete escrow services to establishment of qualified settlement funds, check printing and 
mailing, electronic cash or stock distribution and tax services, A.B. Data has always provided a full-
service solution to Settlement Fund Distribution. Our IT team has decades of experience in developing 
and implementing fast, secure databases and claims administration systems that ensure class 
members receive the correct amount in their settlement disbursement. Today’s digital capabilities 
allow even greater convenience for class members. In certain instances, claimants can now elect to 
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instantaneously receive settlement payments through popular digital-payment options, such as
PayPal, Amazon, and virtual debit cards.

A.B. Data’s Leadership

A.B. Data’s administration team is composed of the following key executives, who collectively 
have decades of experience settling and administering class actions:

Bruce A. Arbit, Co-Managing Director and one of the founders of the A.B. Data Group, serves as 
Chairman of the Board and oversees the day-to-day operations of the A.B. Data Group of companies, 
employing almost 400 people in the United States and Israel. Mr. Arbit is also  Chairman of the Board 
of Integrated Mail Industries, Ltd. and has served as a member of the Board of Directors of University 
National Bank and State Financial Bank. He is the past Chairman of Asset Development Group, Inc., 
Home Source One, and American Deposit Management and is a member of the National Direct 
Marketing Association, the Direct Marketing Fundraising Association, and the American Association of 
Political Consultants. He was named 1996 Direct Marketer of the Year by the Wisconsin Direct 
Marketing Association. 

A.B. Data’s work in class action litigation support began with the Court selecting A.B. Data to oversee 
the restitution effort in the now-famous Swiss Banks Class Action Case, the International Commission 
on Holocaust Era Insurance Claims, and every other Holocaust Era Asset Restitution program, in which 
it was the company’s job to identify, contact, and inform survivors of the Holocaust. A.B. Data delivered 
by reaching out to millions of people in 109 countries who spoke more than 30 languages. Since those 
days, Mr. Arbit has guided the class action division through phenomenal growth and success. Today, 
A.B. Data manages hundreds of administrations annually that distributes billions of dollars to class 
members.

Thomas R. Glenn, President, Mr. Glenn’s management of A.B. Data’s Class Action Administration 
Company includes designing and implementing notice plans and settlement administration programs 
for antitrust, securities, and Securities and Exchange Commission settlements and SEC disgorgement 
fund distributions, as well as consumer, employment, insurance, and civil rights class actions. Mr. Glenn 
previously served as Executive Vice President at Rust Consulting and has more than 30 years of 
executive leadership experience.

Eric Miller, Senior Vice President, as a key member of A.B. Data’s Class Action Administration 
Leadership Team, oversees the Case Management Department and supervises the operations and 
procedures of all of A.B. Data’s class action administration cases. Mr. Miller is recognized in the class 
action administration industry as an expert on securities, SEC, consumer, product recall, product 
liability, general antitrust, pharmaceutical antitrust, and futures contract settlements, to name a few 
settlement types. Prior to joining A.B. Data, Mr. Miller served as the Client Service Director for Rust 
Consulting, responsible there for its securities practice area. He has more than 20 years of operations, 
project management, quality assurance, and training experience in the class action administration 
industry. In addition, Mr. Miller manages A.B. Data’s office in Palm Beach Gardens, Florida.
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Eric Schachter, Senior Vice President, is a member of A.B. Data’s Class Action Administration 
Leadership Team. He has over 15 years of experience in the legal settlement administration services 
industry. Mr. Schachter’s responsibilities include ensuring successful implementation of claims 
administration services for A.B. Data’s clients in accordance with settlement agreements, court orders, 
and service agreements. He also works closely with Project Managers to develop plans of 
administration to provide the highest level of effective and efficient delivery of work product. A 
frequent speaker on claims administration innovation and best practices at industry events nationwide, 
Mr. Schachter has a bachelor’s degree in sociology from Syracuse University, earned his law degree at 
Hofstra University School of Law, and was previously an associate at Labaton Sucharow LLP in New 
York City.

Elaine Pang, Vice President, Media, oversees the Media Department and is responsible for the 
direction, development, and implementation of media notice plans for A.B. Data’s clients. Ms. Pang 
brings more than 15 years of experience in developing and implementing multifaceted digital and 
traditional media for high profile complex legal notice programs. She uses her experience in class 
actions and advertising to provide the best practicable notice plans for large scale campaigns across 
domestic and international regions, and she leverages her expertise to better understand the evolving 
media landscape and utilize cutting-edge technology and measurement tools. Prior to entering the 
class action industry, Ms. Pang worked with many leading reputable brands, including General Mills, 
Air Wick, Jet-Dry, Comedy Central, Madison Square Garden, Radio City Music Hall, and Geox. She 
earned her MBA from Strayer University and holds a BS in Marketing from Pennsylvania State 
University.  Ms. Pang’s credentials include Hootsuite Social Marketing Certification, Google Adwords 
and Analytics Certification, and IAB Digital Media Buying and Planning Certification.

Paul Sauberer, Vice President of Quality, is responsible for overseeing quality assurance and 
process management, working diligently to mitigate risk, ensure exceptional quality control, and 
develop seamless calculation programming. Mr. Sauberer brings more than 20 years of experience as 
a quality assurance specialist with a leading claims-processing company where he developed 
extensive knowledge in securities class action administration. He is recognized as the class action 
administration industry’s leading expert on claims and settlement administrations of futures contracts 
class actions.

Justin Parks, Vice President, is a member of A.B. Data’s Class Action Administration Leadership Team. 
Mr. Parks brings extensive experience in client relations to A.B. Data’s business development team. Mr. 
Parks has over 15 years of experience in the legal settlement administration services industry and has 
successfully managed and consulted on notice plans and other administrative aspects in hundreds of 
cases. Mr. Parks is uniquely experienced in Data Privacy matters, having consulted with clients on 
numerous matters stemming from data breaches as well as violations of the Illinois Biometric 
Information Privacy Act (BIPA), including some of the first ever Biometric Privacy related settlements 
in history. Mr. Parks’ knowledge and understanding of the class action industry, as well as his client 
relationship skills, expand A.B. Data’s capacity to achieve its business development and marketing 
goals effectively.

Steve Straub, Senior Director of Operations, started with A.B. Data in 2012 as a Claims Administrator. 
He moved through the ranks within the company where he spent the past five years as Senior Project 
Manager managing many of the complex commodities cases such as In re LIBOR-Based Financial 
Instruments Antitrust Litigation, In re London Silver Fixing, Ltd. Antitrust Litigation, and Laydon v. Mizuho 
Bank, Ltd., et al. Mr. Straub’s performance in these roles over the past ten years, along with his 
comprehensive knowledge of company and industry practices and first-person experience leading the 
project management team, has proven him an invaluable member of the A.B. Data team.
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In his role as Claimant Operations Director, his responsibilities include developing efficiencies within 
the operations center, which includes mailroom, call center, and claims processing areas. His areas of 
expertise include business process development, strategic/tactical operations planning and 
implementation, risk analysis, budgeting, business expansion, growth planning and implementation, 
cost reduction, and profit, change, and project management. Mr. Straub is well-versed in the 
administration of securities, consumer, and antitrust class action settlements. He earned his Juris 
Doctor degree from Seton Hall University School of Law in Newark, New Jersey.

Jack Ewashko, Director of Client Services, brings twenty years of industry and brokerage 
experience to his role with A.B. Data. He is an accomplished client manager adept at facilitating 
proactive communications between internal and outside parties to ensure accurate and timely 
deliverables. Mr. Ewashko previously held positions at two claim administration firms where he 
oversaw the securities administration teams and actively managed numerous high-profile matters, 
including the $2.3 billion foreign exchange litigation. He notably served as Vice President, FX and 
Futures Operations at Millennium Management, a prominent global alternative investment 
management firm. As he progressed through trading, analytic, management, and consultancy roles at 
major banks and brokerage firms, Mr. Ewashko gained hands-on experience with vanilla and exotic 
securities products, including FX, commodities, mutual funds, derivatives, OTC, futures, options, credit, 
debt, and equities products. In the financial sector, he also worked closely with compliance and legal 
teams to ensure accuracy and conformity with all relevant rules and regulations regarding the 
marketing and sale of products, as well as the execution and processing of trades. He has held Series 
4, Series 6, Series 7, and Series 63 licenses, and has been a member of the Futures Industry Association 
(FIA) and Financial Industry Regulatory Authority (FINRA). Mr. Ewashko earned his Bachelor of Business 
Administration from Long Island University, Brooklyn, New York.

Brian Devery, Director of Client Services, brings more than a decade of experience in class action 
administration and project management, as well as over two decades of experience as an attorney 
(ret.). Mr. Devery currently focuses on consumer, antitrust, employment, and other non-securities 
based administrations. In addition to driving project administration, he is focused on the 
implementation of process improvement, streamlining, and automation. Mr. Devery is admitted to 
practice law in State and Federal Courts of New York with his Juris Doctorate earned from the Maurice 
A. Deane School of Law at Hofstra University, Hempstead, New York. 

Adam Walter, PMP, Director of Client Services, has nearly fifteen years of experience managing 
the administration of securities class action settlements and SEC disgorgements totaling more than $4 
billion. He has managed settlement programs in engagements involving some of the largest securities 
class action settlements and is a key contributor to the development of administration strategies that 
meet the evolving needs of our clients. His responsibilities include developing case administration 
strategies to ensure that all client and court requirements and objectives are met, overseeing daily 
operations of case administrations, ensuring execution of client deliverables, providing case-related 
legal and administration support to class counsel, overseeing notice dissemination programs, 
implementing complex claims-processing and allocation methodologies, establishing quality 
assurance and quality control procedures, and managing distribution of settlement funds. Mr. Walter 
holds a bachelor's degree in business administration from Florida Atlantic University, Boca Raton, 
Florida. He also has been an active member of the Project Management Institute since 2010 and is 
PMP®-certified.

Eric Nordskog, Director of Client Services, started with A.B. Data in 2012 on the operations team, 
managing dozens of team leads and claims administrators in the administration of legal cases and 
actions. In 2017, Mr. Nordskog was promoted to Project Manager, due in part to his proven ability to 
add consistency and efficiency to the e-claim filing process with new streamlined processes and audit 
practices. Today, as Senior Project Manager, he directs many of A.B. Data’s securities, insurance, and 
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consumer cases. He regularly oversees the administration of large insurance cases, such as two recent 
Cigna Insurance matters that involved complex calculations and over one million class members each. 
He is also the primary hiring and training manager for new project managers and coordinators. Mr. 
Nordskog earned his Juris Doctor degree from Marquette University Law School, Milwaukee, in 2001.

Eric Schultz, MCSE, Information Technology Manager and Security Team Chairperson, has been 
with A.B. Data for more than 19 years, and is currently responsible for overseeing all information 
technology areas for all A.B. Data divisions across the United States and abroad, including network 
infrastructure and architecture, IT operations, data security, disaster recovery, and all physical, logical, 
data, and information systems security reviews and audits required by our clients or otherwise. As a 
Microsoft Certified Systems Engineer (MCSE) with more than 25 years of experience in information 
technology systems and solutions, Mr. Schultz has developed specializations in network security, 
infrastructure, design/architecture, telephony, and high-availability network systems.

Secure Environment

A.B. Data’s facilities provide the highest level of security and customization of security 
procedures, including:

A Secure Sockets Layer server

Video monitoring

Limited physical access to production facilities

Lockdown mode when checks are printed

Background checks of key employees completed prior to hire

Frequency of police patrol – every two hours, with response time of five or fewer minutes

Disaster recovery plan available upon request

Data Security

A.B. Data is committed to protecting the confidentiality, integrity, and availability of 
personal identifying information and other information it collects from our clients, investors, 
and class members and requires that its employees, subcontractors, consultants, service 

providers, and other persons and entities it retains to assist in distributions do the same. A.B. Data has 
developed an Information Security Policy, a suite of policies and procedures intended to cover all 
information security issues and bases for A.B. Data, and all of its divisions, departments, employees, 
vendors, and clients. A.B. Data has also recently taken the necessary, affirmative steps toward 
compliance with the EU's General Data Protection Regulation and the California Consumer Privacy Act. 

A.B. Data has a number of high-profile clients, including the Securities and Exchange Commission 
(SEC), the United States Department of Justice, the Attorneys General of nearly all 50 states, other 
agencies of the United States government, and the Government of Israel, as well as direct banking and 
payment services companies with some of the most recognized brands in United States financial 
services and some of the largest credit card issuers in the world. 
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   Consumer & Antitrust Cases

We are therefore frequently subjected to physical, logical, data, and information systems security 
reviews and audits. We have been compliant with our clients’ security standards and have also been 
determined to be compliant with ISO/IEC 27001/2 and Payment Card Industry (PCI) data-security 
standards, the Gramm-Leach-Bliley Act (GLB) of 1999, the National Association of Insurance 
Commissioners (NAIC) Regulations, the Health Insurance Portability and Accountability Act (HIPAA) of 
1996, and the Health Information Technology for Economic and Clinical Health Act (HITECH).

The Government of Israel has determined that A.B. Data is compliant with its rigorous security 
standards in connection with its work on Project HEART (Holocaust Era Asset Restitution Taskforce).

A.B. Data’s fund distribution team has been audited by EisnerAmper LLP and was found compliant with 
class action industry standards and within 99% accuracy. EisnerAmper LLP is a full-service advisory 
and accounting firm and is ranked the 15th-largest accounting firm in the United States.

In addition, as part of PCI compliance requirements, A.B. Data has multiple network scans and audits 
from third-party companies, such as SecurityMetrics and 403 Labs, and is determined to be compliant 
with each of them.

Fraud Prevention and Detection

A.B. Data is at the forefront of class action fraud prevention.

A.B. Data maintains and utilizes comprehensive proprietary databases and procedures to 
detect fraud and prevent payment of allegedly fraudulent claims. 

We review and analyze various filing patterns across all existing cases and claims. Potential fraudulent 
filers are reported to our clients as well as to the appropriate governmental agencies where applicable.

Representative Class Action Engagements

A.B. Data and/or its team members have successfully administered hundreds of class 
actions, including many major cases. Listed below are just some of the most representative
or recent engagements.

In re EpiPen Marketing, Sales Practices and Antitrust Litigation
In re Broiler Chicken Antitrust Litigation - Commercial (Indirect)
In re Broiler Chicken Antitrust Litigation – Indirect
In re Broiler Chicken Antitrust Litigation – Direct
In re Pork Antitrust Litigation – Directs
In re Pork Antitrust Litigation – Indirects
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Peter Staley, et al. v. Gilead Sciences, Inc., et al.
In re: Opana ER Antitrust Litigation
In re Ranbaxy Generic Drug Application Antitrust Litigation
In re Valeant Pharmaceuticals Int'l, Inc. Third-Party Payor Litigation
Staley, et al., v. Gilead Sciences
In Re: Generic Pharmaceuticals Pricing Antitrust Litigation – Direct Purchasers
Beef Direct Purchaser Antitrust Litigation
BCBSM, Inc. v. Vyera Pharmaceuticals, et al. (Daraprim)
In re Automobile Antitrust Cases I and II
Olean Wholesale Grocery Cooperative, Inc., et al. v. Agri Stats, Inc., et al. (Turkey)
Integrated Orthopedics, Inc., et al. v. UnitedHealth Group, et al.
In Re: Restasis (Cyclosporine Ophthalmic Emulsion) Antitrust Litigation
Vista Healthplan, Inc., et al. v. Cephalon, Inc., et al. (Provigil)
Jeffrey Koenig, et al. v. Vizio, Inc.
Wit, et al. v. United Behavioral Health
Weiss, et al. v. SunPower Corporation
Smith, et al. v. FirstEnergy Corp., et al.
Resendez, et al. v. Precision Castparts Corp. and PCC Structurals, Inc.
Julian, et al. v. TTE Technology, Inc., dba TCL North America
Eugenio and Rosa Contreras v. Nationstar Mortgage LLC
Phil Shin, et al. v. Plantronics, Inc.
In re: Qualcomm Antitrust Litigation
In re Resistors Antitrust Litigation
The Hospital Authority of Metropolitan Government of Nashville and Davidson County, Tennessee v. 
Momenta Pharmaceuticals, Inc. and Sandoz Inc. (“Lovenox Antitrust Matter”)
William Kivett, et al. v. Flagstar Bank, FSB, and DOES 1-100, inclusive
Adelphia, Inc. v. Heritage-Crystal Clean, Inc.
LLE One, LLC, et al. v. Facebook, Inc.
Bach Enterprises, Inc., et al. v. Advanced Disposal Services South, Inc., et al.
JWG Inc., et al. v. Advanced Disposal Services Jacksonville, L.L.C., et al.
State of Washington v. Motel 6 Operating L.P. and G6 Hospitality LLC
In re GSE Bonds Antitrust Litigation
Wave Lengths Hair Salons of Florida, Inc., et al. v. CBL & Associates Properties, Inc., et al.
In re Loestrin 24 FE Antitrust Litigation
Office of the Attorney General, Department of Legal Affairs, State of Florida v. Pultegroup, Inc. and 
Pulte Home Company, LLC
In re Cigna-American Specialties Health Administration Fee Litigation
In re: Intuniv Antitrust Litigation
High Street, et al. v. Cigna Corporation, et al.
Gordon Fair, et al. v. The Archdiocese of San Francisco, San Mateo, and Marin County
Bizzarro, et al. v. Ocean County Department of Corrections, et al.
Meeker, et al. v. Bullseye Glass Co.
MSPA Claims 1, LLC v. Ocean Harbor Casualty Insurance Company
Tennille v. Western Union Company - Arizona
Garner, et al. v. Atherotech Holdings, Inc. and Garner, et al. v. Behrman Brothers IV, LLC, et al.
Robinson, et al. v. Escallate, LLC
Josefina Valle and Wilfredo Valle, et al. v. Popular Community Bank f/k/a Banco Popular North 
America
Vision Construction Ent., Inc. v. Waste Pro USA, Inc. and Waste Pro USA, Inc. and Waste Pro of 
Florida, Inc.
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   Securities Cases

Plumley v. Erickson Retirement Communities, et al.
In re London Silver Fixing, Ltd. Antitrust Litigation
Ploss v. Kraft Foods Group, Inc. and Mondel z Global LLC
In re Mexican Government Bonds Antitrust Litigation
In re Ready-Mixed Concrete Antitrust Litigation
In re: Marine Hose Antitrust Litigation
Iowa Ready Mixed Concrete Antitrust Litigation
In re Potash Antitrust Litigation (II)
In re Evanston Northwestern Healthcare Corp. Antitrust Litigation
In re Polyurethane Foam Antitrust Litigation
In re LIBOR-Based Financial Instruments Antitrust Litigation
In re Lorazepam and Clorazepate Antitrust Litigation
In re Cardizem CD Antitrust Litigation
Vista Healthplan, Inc., and Ramona Sakiestewa v. Bristol-Myers Squibb Co., and American 
BioScience, Inc.
In re Lupron Marketing and Sales Practices Litigation
In re Terazosin Hydrochloride Antitrust Litigation
In re Warfarin Sodium Antitrust Litigation
Rosemarie Ryan House, et al. v. GlaxoSmithKline PLC and SmithKline Beecham Corporation
Carpenters and Joiners Welfare Fund, et al. v. SmithKline Beecham
New Mexico United Food and Commercial Workers Union’s and Employers’ Health and Welfare 
Trust Fund, et al. v. Purdue Pharma L.P.
In Re Pharmaceutical Industry Average Wholesale Price Litigation
Alma Simonet, et al. v. SmithKline Beecham Corporation, d/b/a GlaxoSmithKline
In re Relafen Antitrust Litigation
In Re Remeron Direct Purchaser Antitrust Litigation
In re TriCor Indirect Purchasers Antitrust Litigation
Nichols, et al., v. SmithKline Beecham Corporation
In re: DDAVP Indirect Purchaser Antitrust Litigation

Plymouth County Retirement Association v. Spectrum Brands Holdings, Inc., et al.
Tung, et al. v. Dycom Industries, Inc., et al.
Boutchard., et al. v. Gandhi, et al. ("Tower/e-Minis")
MAZ Partners LP v. First Choice Healthcare Solutions, Inc.
SEB Investment Management AB, et al. v. Symantec Corporation, et al.
In re Impinj, Inc. Securities Litigation
In re Netshoes Securities Litigation
Yellowdog Partners, LP, et al. v. Curo Group Holdings Corp., et al.
In re Brightview Holdings, Inc. Securities Litigation
In re Obalon Therapeutics, Inc. Securities Litigation
In re Willis Towers Watson PLC Proxy Litigation
In re Blue Apron Holdings, Inc. Securities Litigation
In re: Qudian Inc. Securities Litigation
Plymouth County Contributory Retirement System v. Adamas Pharmaceuticals, et al.
In re Perrigo Company PLC Securities Litigation
Enriquez, et al. v. Nabriva Therapeutics PLC, et al.
Teamsters Local 456 Pension Fund, et al. v. Universal Health Services, Inc., et al.
Olenik, et al. v. Earthstone Energy, Inc.
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Shenk v. Mallinckrodt plc, et al.
In re The Allstate Corp. Securities Litigation
Christopher Vataj v. William D. Johnson, et al. (PG&E Securities II)
Kirkland v. WideOpenWest, Inc.
Oklahoma Police Pension and Retirement System v. Sterling Bancorp, Inc.
In re Uxin Limited Securities Litigation
City of Hallandale Beach Police Officers' & Firefighters' Personnel Retirement Trust v. Ergen, et al. 
(Echostar)
Lewis v. YRC Worldwide Inc., et al.
Tomaszewski v. Trevena, Inc., et al.
In re Restoration Robotics, Inc. Securities Litigation
Public Employees' Retirement Systems of Mississippi, et al. v. Treehouse Foods, Inc., et al.
Ronald L. Jackson v. Microchip Technology, Inc., et al.
In re Micro Focus International plc Securities Litigation
In re Dynagas LNG Partners LP Securities Litigation
Weiss, et al. v. Burke, et al. (Nutraceutical)
Yaron v. Intersect ENT, Inc., et al.
Utah Retirement Systems v. Healthcare Services Group, Inc., et al.
In re PPDAI Group Inc. Securities Litigation
In re: Evoqua Water Technologies Corp. Securities Litigation
In re Aqua Metals, Inc. Securities Litigation
St. Lucie County Fire District Firefighters' Pension Trust Fund v. Southwestern Energy Company
In re CPI Card Group Inc. Securities Litigation
Arkansas Teacher Retirement System, et al. v. Alon USA Energy, Inc., et al.
In re TAL Education Group Securities Litigation
GCI Liberty Stockholder Litigation
In re SciPlay Corporation Securities Litigation
In re Allergan Generic Drug Pricing Securities Litigation
In re Vivint Solar, Inc. Securities Litigation
In re YayYo Securities Litigation
In re JPMorgan Treasury Futures Spoofing Litigation
Searles, et al. v. Crestview Partners, LP, et al. (Capital Bank)
In re Lyft, Inc. Securities Litigation
In re Aegean Marine Petroleum Network, Inc. Securities Litigation
In re JPMorgan Precious Metals Spoofing Litigation
In re Pivotal Software, Inc. Securities Litigation
Longo, et al. v. OSI Systems, Inc., et al.
In re Homefed Corporation Stockholder Litigation
Pierrelouis v. Gogo Inc., et al.
Pope v. Navient Corporation, et al.
In re Merit Medical Systems, Inc. Securities Litigation
In re Frontier Communications Corporation Stockholder Litigation
Holwill v. AbbVie Inc.
Budicak, Inc., et al. v. Lansing Trade Group, LLC, et al. (SRW Wheat Futures)
Yannes, et al. v. SCWorx Corporation
In re Fannie Mae/Freddie Mac Senior Preferred Stock Purchase Agreement Class Action Litigations
In re Myriad Genetics, Inc. Securities Litigation
In re Chicago Bridge & Iron Co. N.V. Securities Litigation
The Arbitrage Fund, et al. v. William Petty, et al. (Exactech)
In re Columbia Pipeline Group, Inc. Merger Litigation
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Martinek v. AmTrust Financial Services, Inc.
City of Pittsburgh Comprehensive Municipal Pension Trust Fund, et al. v. Benefitfocus, Inc., et al.
In re: Evoqua Water Technologies Corp. Securities Litigation
Laydon v. Mizuho Bank, Ltd., et al.
Lomingkit, et al. v. Apollo Education Group, Inc., et al.
In re Caraco Pharmaceutical Laboratories, Ltd. Shareholder Litigation
Norfolk County Retirement System, et al. v. Community Health Systems, Inc., et al.
Chester County Employees’ Retirement Fund v. KCG Holdings, Inc., et al.
Oklahoma Law Enforcement Retirement System, et al. v. Adeptus Health Inc., et al.
Di Donato v. Insys Therapeutics, Inc., et al.
Lundgren-Wiedinmyer, et al. v. LJM Partners, Ltd, et al.
Martin, et al. v. Altisource Residential Corporation, et al.
Stephen Appel, et al. v. Apollo Management, et al.
In re Medley Capital Corporation Stockholder Litigation
Forman, et al. v. Meridian BioScience, Inc., et al.
Public Employees’ Retirement System of Mississippi, et al. v. Endo International PLC, et al.
In Re Flowers Foods, Inc. Securities Litigation
Jiangchen, et al. v. Rentech, Inc., et al.
In re Liberty Tax, Inc. Stockholder Litigation
In re RH, Inc. Securities Litigation
Lazan v. Quantum Corporation, et al.
Nabhan v. Quantum Corporation, et al.
Edmund Murphy III, et al. v. JBS S.A.
Public Employees’ Retirement System of Mississippi, et al. v. Sprouts Farmers Market, Inc., et al.
In re Starz Stockholder Litigation
Judith Godinez, et al. v. Alere Inc., et al.
Rahman and Giovagnoli, et al. v. GlobalSCAPE, Inc., et al.
Arthur Kaye, et al. v. ImmunoCellular Therapeutics, Ltd., et al.
In re CPI Card Group Inc. Securities Litigation
Daniel Aude, et al. v. Kobe Steel, Ltd., et al. 
In re Quality Systems, Inc. Securities Litigation
Cooper, et al. v. Thoratec Corporation, et al.
Washtenaw County Employees’ Retirement System, et al. v. Walgreen Co., et al.
Elkin v. Walter Investment Management Corp., et al.
In Re CytRx Corporation Securities Litigation
Ranjit Singh, et al. v. 21Vianet Group, Inc., et al.
In re PTC Therapeutics, Inc. Securities Litigation
Securities and Exchange Commission v. Mark A. Jones
In re Sequans Communications S.A. Securities Litigation
In re Henry Schein, Inc. Securities Litigation
Ronge, et al. v. Camping World Holdings, Inc., et al.
Oklahoma Firefighters Pension & Retirement System v. Lexmark International, Inc.
Christakis Vrakas, et al. v. United States Steel Corporation, et al.
Emerson et al. v. Mutual Fund Series Trust, et al. ("Catalyst")
In re Fannie Mae 2008 Securities Litigation
In re Anadarko Petroleum Corporation Class Action Litigation
Ge Dandong, et al., v. Pinnacle Performance Limited, et al.
In Re: Rough Rice Commodity Litigation
Xuechen Yang v. Focus Media Holding Limited et al.
In re Massey Energy Co. Securities Litigation
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In re Swisher Hygiene, Inc.
The City of Providence vs. Aeropostale, Inc., et al.
In re Metrologic Instruments, Inc. Shareholders Litigation
Public Pension Fund Group v. KV Pharmaceutical Company et al.
Pension Trust Fund for Operating Engineers, et al. v. Assisted Living Concepts, Inc., et al.
In re Lehman Brothers Equity/Debt Securities Litigation
In re: Platinum and Palladium Commodities Litigation (Platinum/Palladium Physical Action)
In re: Platinum and Palladium Commodities Litigation (Platinum/Palladium Futures Action)
In re General Electric Co. Securities Litigation
In re CNX Gas Corporation Shareholders Litigation
Oscar S. Wyatt, Jr. et al. v. El Paso Corporation, et al.
In re Par Pharmaceutical Securities Litigation
In re Par Pharmaceutical Companies, Inc. Shareholders Litigation
In re Delphi Financial Group Shareholders Litigation
In re SLM Corporation Securities Litigation
In re Del Monte Foods Company Shareholder Litigation
Leslie Niederklein v. PCS Edventures!.com, Inc. and Anthony A. Maher
In re Beckman Coulter, Inc. Securities Litigation
Michael Rubin v. MF Global, Ltd., et al.
Allen Zametkin v. Fidelity Management & Research Company, et al.
In re BP Prudhoe Bay Royalty Trust Securities Litigation
Police and Fire Retirement System of the City of Detroit et al. v. SafeNet, Inc., et al.
In re Limelight Networks, Inc. Securities Litigation
In re Gilead Sciences Securities Litigation
In re ACS Shareholder Litigation, Consolidated C.A. No. 4940-VCP
Lance Provo v. China Organic Agriculture, Inc., et al.
In re LDK Solar Securities Litigation

Labor & Employment Cases

Verizon OFCCP Settlement
Alvarez, et al. v. GEO Secure Services, LLC
Sartena v. Meltwater FLSA
Carmen Alvarez, et al. v. Chipotle Mexican Grill, Inc., et al.
Turner, et al. v. Chipotle Mexican Grill, Inc.
Long, et al. v. Southeastern Pennsylvania Transportation Authority
Matheson, et al. v. TD Bank, N.A.
Ludwig, et al. v. General Dynamics Information Technology, Inc., et al.
Bedel, et al. v. Liberty Mutual Group Inc.
Irene Parry, et al. v. Farmers Insurance Exchange, et al.
Maldonado v. The GEO Group, Inc.
Alderman and Maxey v. ADT, LLC
Albaceet v. Dick's Sporting Goods
Rodriguez v. The Procter & Gamble Company
Adekunle, et al. v. Big Bang Enterprises, Inc. d/b/a The Revenue Optimization Companies
Gorski, et al. v. Wireless Vision, LLC
Lopez, et al. v. New York Community Bank, et al.
Hamilton, et al. v. The Vail Corporation, et al.
Eisenman v. The Ayco Company L.P.
Matheson v. TD Bank, N.A.
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Simon v. R.W. Express LLC, d/b/a Go Airlink NYC
Perez v. Mexican Hospitality Operator LLC, d/b/a Cosme
Shanahan v. KeyBank, N.A.
Loftin v. SunTrust Bank
Alvarez v. GEO Secure Services, LLC
Weisgarber v. North American Dental Group, LLC
Talisa Borders, et al. v. Wal-mart Stores, Inc.
Reale v. McClain Sonics Inc., et al.
Larita Finisterre and Songhai Woodard, et al. v. Global Contact Services, LLC
Adebisi Bello v. The Parc at Joliet
Garcia, et al. v. Vertical Screen, Inc.
Brook Lemma and Matthieu Hubert, et al. v. 103W77 Partners LLC, et al. (“Dovetail Settlement”)
American Federation of Government Employees, Local 1145 v. Federal Bureau of Prisons, U.S. 
Penitentiary, Atlanta, Georgia
Lisa Ferguson, Octavia Brown, et al. v. Matthew G. Whitaker, Acting AG, DOJ Bureau of Prisons (“USP 
Victorville”)
American Federation of Government Employees, Local 2001 v. Federal Bureau of Prisons, Federal 
Correctional Institution, Fort Dix, New Jersey
American Federation of Government Employees, Local 506 v. U.S. Department of Justice, Federal 
Bureau of Prisons, U.S. Penitentiary Coleman II, Coleman, Florida
Vargas v. Sterling Engineering
Rosenbohm v. Verizon
Alex Morgan, et al. v. United States Soccer Federation, Inc.
Iskander Rasulev v. Good Care Agency, Inc.
Kyndl Buzas, et al., v. Phillips 66 Company and DOES 1 through 10
American Federation of Government Employees, Local 408 v. U.S. Dept. of Justice, Federal Bureau of 
Prisons, Federal Correctional Complex, Butner, NC
In re 2014 Avon Products, Inc. ERISA Litigation
In re Eastman Kodak ERISA Litigation
Taronica White, et al. v. Attorney General Loretta Lynch, Department of Justice
Lisa Ferguson, et al. v. Acting Attorney General Matthew Whitaker, Department of Justice
Melissa Compere v. Nusret Miami, LLC, et al.
Abelar v. American Residential Services, L.L.C., Central District of California
Flores, et al. v. Eagle Diner Corp., et al., Eastern District of Pennsylvania
Michael Furman v. Godiva Chocolatier, Inc., 15th Judicial Circuit, Palm Beach County, Florida
Finisterre et. al v. Global Contact Services, LLC, New York State Supreme Court, Kings County
McGuire v. Intelident Solutions, LLC, et al., Middle District of Florida, Tampa Division
Duran De Rodriguez, et al. v. Five Star Home Health Care Agency, Inc. et al., Eastern District of New 
York

Data Breach/BIPA Cases

Hunter v. J.S.T. Corp. BIPA Settlement
Atkinson, et al. v. Minted, Inc.
Rosenbach, et al. v. Six Flags Entertainment Corporation and Great America LLC
Pratz, et al. v. MOD Super Fast Pizza, LLC
The State of Indiana v. Equifax Data Breach Settlement
In re: Vizio, Inc. Consumer Privacy Litigation
In re: Google, Inc. Street View Electronic Communications Litigation
Devin Briggs and Bobby Watson, et al. v. Rhinoag, Inc. ("Briggs Biometric Settlement")
Trost v. Pretium Packaging L.L.C.
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In re: Barr, et al. v. Drizly, LLC f/k/a Drizly, Inc., et al.

     Telephone Consumer Protection Act (TCPA) Cases

Perrong, et al. v. Orbit Energy & Power, LLC
Baldwin, et al. v. Miracle-Ear, Inc.
Floyd and Fabricant, et al. v. First Data Merchant Services LLC, et al.
Hoffman, et al. v. Hearing Help Express, Inc., et al.
Lowe and Kaiser, et al. v. CVS Pharmacy, Inc., et al.
Johansen v. HomeAdvisor, Inc., et al.
Charvat, et al. v. National Holdings Corporation
Hopkins, et al. v. Modernize, Inc.
Diana Mey vs. Frontier Communications Corporation
Matthew Donaca v. Dish Network, L.L.C.
Matthew Benzion and Theodore Glaser v. Vivint, Inc.
John Lofton v. Verizon Wireless (VAW) LLC, et al.
Lori Shamblin v. Obama for America, et al.
Ellman v. Security Networks

For More Information
For more detailed information regarding A.B. Data’s experience, services, or personnel, please see 
our website at www.abdataclassaction.com.

For More Information
For more detailed information regarding A.B. Data’s experience, services, or personnel, please see
our website at www.abdataclassaction.com.
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Adam M. Apton, Esq. 
LEVI & KORSINSKY, LLP 
33 Whitehall Street, 17th Floor 
New York, NY 10004 
Tel.: (212) 363-7500 
Fax: (212) 363-7171 
 
Attorneys for Co-Lead Plaintiffs and 
Co-Lead Counsel for the Class 
 
UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY  
  
  
  
  
IN RE HUMANIGEN, INC. 
SECURITIES LITIGATION  

    
    Case No. 2:22cv-05258-WJM-AME  
  

DECLARATION OF  
DR. SCOTT GREENBAUM  

 
I, Dr. Scott Greenbaum, declare as follows: 

1. I respectfully submit this declaration in support of Plaintiffs’ Motion 

for Preliminary Approval of Settlement. I have personal knowledge of the statements 

herein and if called upon as a witness, could and would competently testify thereto. 

2. I am one of the initial complainants in this consolidated class action 

lawsuit. On or around October 4, 2022, I contacted the law firm of Levi & Korsinsky, 

LLP to discuss the lawsuit that was pending at the time against Humanigen, Inc. and 

certain of its executives. On October 17, 2022, following several conversations with 
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the firm and its attorneys, I authorized the filing of an additional complaint and the 

commencement of the action styled Greenbaum v. Humanigen, Inc., No. 2:22-cv-

06118 (D.N.J.).  

3. The additional complaint filed on my behalf differed from the initial 

complaint already on file in at least three significant ways. First, my complaint 

expanded the class period by almost an entire year, beginning with statements made 

by the defendants in Humanigen’s quarterly report on Form 10-Q for the quarter 

ended March 31, 2020. As a result of the new class period, my lawsuit sought to 

represent investors who purchased Humanigen stock on the OTCQB Venture Market 

prior to its uplisting on the NASDAQ Stock Market. Second, my complaint 

expanded on the theory of liability by addressing directly the risks associated with 

lenzilumab as a GM-CSF inhibitor in patients with pre-existing lung dysfunction and 

statements concerning its clinical trial history relative to other drugs already in 

development at the time, i.e., mavrilimumab. Third, in light of the theory of liability 

contained in my complaint, I included an additional individual named defendant in 

the action. 

4. On October 25, 2022, my attorneys at Levi & Korsinsky filed a motion 

for lead plaintiff on by behalf. At that time, I submitted a declaration to the Court 

certifying, among other things, that: I had reviewed a complaint filed in the action; 

I did not purchase the security that is the subject of this action at the direction of 
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plaintiff's counsel or in order to participate in this private action; I was willing to 

serve as a representative party on behalf of the class, including providing testimony 

at deposition and trial, if necessary; and I would not accept any payment for serving 

as a representative party on behalf of the class beyond my pro rata share of any 

recovery, except as ordered or approved by the court, including any award for 

reasonable costs and expenses (including lost wages) directly relating to the 

representation of the class. 

5. Other lead plaintiff motions on behalf of other investors were also filed, 

including the motion filed by Mr. Joshua Mailey and his attorneys at Pomerantz 

LLP. Mr. Mailey and I ultimately decided to resolve our pending motions by 

stipulating to the appointment of co-lead plaintiffs and co-lead counsel. On 

December 9, 2022, the Court so-ordered our stipulation. 

6.  Since then, I have remained engaged and kept up to date with the 

various proceedings by staying in communication with my attorneys at Levi & 

Korsinsky. I have reviewed filings, including the complaints, stipulations and 

various motion papers. I have also participated by providing documents in my 

possession relating to my transactions in Humanigen stock as well as helping counsel 

identify false and/or materially misleading statements about lenzilumab, given my 

educational background as a medical doctor. 

7. I am in favor of settling this case for $3,000,000. I have at all relevant 
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times been familiar with the issues in the case, the negotiations that took place during 

the mediation, and Humanigen’s financial situation. The settlement presents a

favorable outcome in my opinion. It will return a substantial amount of money to 

investors who, in my opinion, suffered damages as a result of investing in 

Humanigen based on what I believe were inaccurate and misleading statements. I, 

of course, am included amongst those investors and welcome the opportunity to put 

this matter to rest. The Court should grant Plaintiffs’ motion and preliminarily 

approve the settlement.

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this ___ day of September 2023.

_________________________
DR. SCOTT GREENBAUM

ScotT Greenbaum MD (Sep 13, 2023 15:59 EDT)
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Brenda Szydlo, Esq. 
POMERANTZ LLP 
600 Third Avenue, 20th Floor 
New York, NY 10016 
Tel.: (212) 661-1100 
Fax: (917) 463-1044 
 
Attorneys for Co-Lead Plaintiffs and 
Co-Lead Counsel for the Class 
 
UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY  
  
  
  
  
IN RE HUMANIGEN, INC. 
SECURITIES LITIGATION  

    
    Case No. 2:22cv-05258-WJM-AME  
  

DECLARATION OF  
JOSHUA MAILEY 

 
I, Joshua Mailey, declare as follows: 

1. I respectfully submit this declaration in support of Plaintiffs’ Motion 

for Preliminary Approval of Settlement. I have personal knowledge of the statements 

herein and if called upon as a witness, could and would competently testify thereto. 

2. On October 25, 2022, my attorneys at Pomerantz LLP filed a motion 

on my behalf seeking my appointment as lead plaintiff in the action. At that time, I 

submitted a declaration to the Court certifying, among other things, that: I had 

reviewed a complaint filed in the action; I did not purchase the security that is the 
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subject of this action at the direction of plaintiff’s counsel or in order to participate 

in this private action; I was willing to serve as a representative party on behalf of the 

class, including providing testimony at deposition and trial, if necessary; and I would 

not accept any payment for serving as a representative party on behalf of the class 

beyond my pro rata share of any recovery, except as ordered or approved by the 

Court, including any award for reasonable costs and expenses (including lost wages) 

directly relating to the representation of the class. 

3. Other lead plaintiff motions on behalf of other investors were also filed, 

including the motion filed by Dr. Scott Greenbaum and his attorneys at Levi & 

Korsinsky, LLP. Dr. Greenbaum and I ultimately decided to resolve our pending 

motions by stipulating to the appointment of co-lead plaintiffs and co-lead counsel. 

On December 9, 2022, the Court so-ordered our stipulation. 

4. On March 27, 2023, the Amended Complaint in this action was filed 

naming Dr. Scott Greenbaum and me as co-lead plaintiffs, and Mr. Alejandro Pieroni 

as plaintiff (collectively, “Plaintiffs”), individually and on behalf of all other 

similarly situated.  

5. Since then, I have remained engaged and kept up to date with the 

various proceedings by staying in communication with counsel. I have reviewed 

filings, including the complaints, stipulations and various motion papers. I have also 

participated by providing documents in my possession relating to my transactions in 
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Humanigen stock.  

6. I am in favor of settling this case for $3,000,000. I have at all relevant 

times been familiar with the issues in the case, the negotiations that took place during 

the mediation, and Humanigen’s financial situation. The settlement presents a 

favorable outcome in my opinion. It will return a substantial amount of money to 

investors who, in my opinion, suffered damages as a result of investing in 

Humanigen based on what I believe were inaccurate and misleading statements. I, 

of course, am included amongst those investors and welcome the opportunity to put 

this matter to rest. The Court should grant Plaintiffs’ motion and preliminarily 

approve the settlement. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this ___ day of September 2023. 

_________________________ 
         JOSHUA MAILEY 
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Adam M. Apton, Esq. 
LEVI & KORSINSKY, LLP 
55 Broadway, 4th Floor 
New York, NY 10006 
Tel.: (212) 363-7500 
Fax: (212) 363-7171 
 
Attorneys for Co-Lead Plaintiffs and 
Co-Lead Counsel for the Class 
 
UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY  
  
  
  
  
IN RE HUMANIGEN, INC. 
SECURITIES LITIGATION  

    
    Case No. 2:22cv-05258-WJM-AME  
  

DECLARATION OF  
ALEJANDRO PIERONI 

 

 
I, Alejandro Pieroni, declare as follows: 

1. I respectfully submit this declaration in support of Plaintiffs’ Motion 

for Preliminary Approval of Settlement. I have personal knowledge of the statements 

herein and if called upon as a witness, could and would competently testify thereto. 

2. I am the initial complainant in this consolidated class action lawsuit and 

authorized the filing of a complaint and the commencement of the action styled 

Alejandro Pieroni v. Humanigen, Inc., 1:22-cv-05258 (D.N.J.). 

3. On December 9, 2022, the Court so-ordered a stipulation appointing 
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Mr. Joshua Mailey and Dr. Scott Greenbaum as co-lead plaintiffs, Pomerantz LLP 

and Levi & Korsinsky, LLP to serve as co-kead Counsel, and consolidating the 

related actions that were filed.  

4. On March 27, 2023, the Amended Complaint was filed naming Mr. 

Mailey and Dr. Scott Greenbaum as c-lead plaintiffs and me as plaintiff (collectively, 

“Plaintiffs”), individually and on behalf of all others similarly situated. 

5. Since then, I have remained engaged and kept up to date with the 

various proceedings by staying in communication with counsel. I have reviewed 

filings, including the complaints, stipulations and various motion papers. I have also 

participated by providing documents in my possession relating to my transactions in 

Humanigen stock. 

6. I am in favor of settling this case for $3,000,000. I have at all relevant 

times been familiar with the issues in the case, the negotiations that took place during 

the mediation, and Humanigen’s financial situation. The settlement presents a 

favorable outcome in my opinion. It will return a substantial amount of money to 

investors who, in my opinion, suffered damages as a result of investing in 

Humanigen based on what I believe were inaccurate and misleading statements. I, 

of course, am included amongst those investors and welcome the opportunity to put 

this matter to rest. The Court should grant Plaintiffs’ motion and preliminarily 

approve the settlement. 
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed this ___ day of September 2023. 

 

_________________________ 
       ALEJANDRO PIERONI  
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UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY  
  
  
  
  
IN RE HUMANIGEN, INC. 
SECURITIES LITIGATION  

    
    Case No. 2:22-cv-05258-WJM-AME  
  

[PROPOSED] ORDER GRANTING 
PRELIMINARY APPROVAL OF 
SETTLEMENT 

 

 
 WHEREAS, a consolidated class action is pending before the Court entitled 

In re Humanigen, Inc. Securities Litigation, No. 2:22-cv-05258-WJM-AME 

(D.N.J.); 

WHEREAS, (a) Lead Plaintiffs Dr. Scott Greenbaum and Joshua Mailey 

together with Plaintiff Alejandro Pieroni, individually and on behalf of the 

Settlement Class (“Plaintiffs”), and (b) defendants Humanigen, Inc. (“Humanigen”), 

Cameron Durrant, and Dale Chappell (collectively, “Defendants”; and together with 

the Plaintiffs, the “Parties”) have determined to settle all claims asserted against 

Defendants in this Litigation with prejudice on the terms and conditions set forth in 

the Stipulation of Settlement dated September 22, 2023 (the “Stipulation”) subject 

to the approval of this Court (the “Settlement”); 
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WHEREAS, the Court having reviewed and considered Plaintiffs’ unopposed 

Motion for Preliminary Approval of Class Action Settlement (the “Motion”); as well 

as all papers submitted in support thereof; the proposed Settlement as set forth in the 

Stipulation, which, together with the exhibits annexed thereto, sets forth the terms 

and conditions of a proposed settlement of the above-captioned Litigation, 

dismissing the Defendants with prejudice upon the terms and conditions set forth 

therein; a copy of which has been submitted with the Motion and the terms of which 

are incorporated herewith; and all other prior proceedings in this Litigation; and 

good cause for this Order having been shown: 

NOW, THEREFORE, IT IS HEREBY ORDERED: 

1. The provisions of the Stipulation, including definitions of the terms 

used therein, are hereby incorporated by reference as though fully set forth herein.  

All capitalized terms used herein have the meanings set forth and defined in the 

Stipulation.   

2. This Court has jurisdiction over the subject matter of this Litigation and 

over all parties to this Litigation, including Settlement Class Members. 

3. The Court preliminarily approves the Settlement and the proposed Plan 

of Allocation described in the Notice as fair, reasonable and adequate as to all 

Settlement Class Members, pending a final settlement and fairness hearing (the 

“Settlement Hearing”).  The Court preliminarily finds that the proposed Settlement 
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should be approved as: (i) the result of serious, extensive arm’s-length and non-

collusive negotiations; (ii) falling within a range of reasonableness warranting final 

approval; (iii) having no obvious deficiencies; (iv) not improperly granting 

preferential treatment to any of the Plaintiffs or segments of the Settlement Class; 

and (v) warranting notice of the proposed Settlement at the Settlement Hearing 

described below. 

4. Pursuant to Rules 23(a) and (b)(3) of the Federal Rules of Civil 

Procedure, and for purposes of this Settlement only, the Court hereby certifies a 

Settlement Class, defined as: all Persons who purchased or otherwise acquired 

Humanigen securities during the Class Period. Excluded from the Settlement Class 

are: (i) Defendants; (ii) the officers, directors, and affiliates of Humanigen, at all 

relevant times; (iii) Humanigen’s employee retirement or benefit plan(s) and their 

participants or beneficiaries to the extent they purchased or acquired Humanigen 

securities through any such plan(s); (iv) any entity in which Defendants have or had 

controlling interest; (v) Immediate Family members of any excluded person; and (vi) 

the legal representatives, heirs, successors, or assigns of any excluded person or 

entity. Also excluded from the Settlement Class are those Persons who validly and 

timely request exclusion. 

5. With respect to the Settlement Class, this Court finds solely for 

purposes of effectuating this settlement that: (a) the Settlement Class Members are 
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so numerous that joinder of all Settlement Class Members in the Litigation is 

impracticable; (b) there are questions of law and fact common to the Settlement 

Class which predominate over any individual questions; (c) the claims of the 

Plaintiffs are typical of the claims of the Settlement Class; (d) Plaintiffs have fairly 

and adequately represented and protected the interests of all of the Settlement Class 

Members; and (e) a class action is superior to other available methods for the fair 

and efficient adjudication of the controversy, considering: (i) the interests of the 

members of the Settlement Class in individually controlling the prosecution of the 

separate actions; (ii) the extent and nature of any litigation concerning the 

controversy already commenced by members of the Settlement Class; (iii) the 

desirability or undesirability of continuing the litigation of these claims in this 

particular forum; and (iv) the difficulties likely to be encountered in the management 

of the class action. 

6. The Court hereby finds and concludes that pursuant to Rule 23 of the 

Federal Rules of Civil Procedure, and for the purposes of the Settlement only, 

Plaintiffs are adequate class representatives and certifies them as Class 

Representatives for the Settlement Class. The Court also appoints Lead Counsel as 

Class Counsel for the Settlement Class, pursuant to Rule 23(g) of the Federal Rules 

of Civil Procedure. 

7. The Court approves the appointment of A.B. Data, Ltd. as the Claims 
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Administrator to supervise and administer the notice procedure and the processing 

of claims. 

8. The Court orders the stay of any pending litigation and enjoins the 

initiation of any new litigation by any Settlement Class Member in any court, 

arbitration, or other tribunal that includes any Released Claims against the Released 

Parties. 

9. The Court hereby approves, as to form and content, the proposed Notice 

and Postcard Notice, substantially in the forms annexed hereto as Exhibits A-1 and 

A-4, and directs that as soon as practicable after entry of this Order, but no later than 

fourteen (14) days after entry of this Order granting preliminary approval, that the 

Settlement Administrator publish the Notice on a website to be maintained by the 

Claims Administrator and provide the Postcard Notice to each known Settlement 

Class Member via first class U.S. mail, postage pre-paid. Humanigen shall cooperate 

in the identification of Settlement Class Members by producing reasonably available 

information from its shareholder transfer records or transfer agent.  The Claims 

Administrator shall file with the Court proof of mailing of the Notice seven (7) days 

prior to the Settlement Hearing.  

10. Banks, brokerage firms, institutions, and other persons who are 

nominees who purchased or otherwise acquired Humanigen securities for the 

beneficial interest of other persons during the Settlement Class Period are directed 
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to, within ten (10) days after receipt of the Notice: either (a) send the Notice and the 

Proof of Claim form to all beneficial owners of Humanigen securities purchased or 

otherwise acquired during the Class Period; or (b) send a list of the names and 

addresses of such beneficial owners to the Claims Administrator.  Upon full 

compliance with these directions, such nominees may seek reimbursement of their 

reasonable expenses actually incurred up to a maximum of $0.15 per name and 

address provided to the Claims Administrator and up to $0.15 per Notice actually 

mailed, plus postage at the rate used by the Claims Administrator. The Claims 

Administrator shall provide the Notice to each Settlement Class Member identified 

through point (b) of this Paragraph via first class U.S. mail, postage pre-paid, no 

later than sixty (60) days prior to the Settlement Hearing. 

11. The cost of providing the Notice to the Settlement Class as specified in 

this Order shall be paid as set forth in the Stipulation. 

12. The Court hereby approves, as to form and content, the proposed form 

Summary Notice, substantially in the form annexed hereto as Exhibit A-3, and 

directs that within twenty-one (21) days after entry of this Order granting 

preliminary approval the Claims Administrator shall cause such Summary Notice to 

be published on a national business newswire.  The Claims Administrator shall file 

with the Court proof of publication of the Summary Notice seven (7) days prior to 

the Settlement Hearing.  
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13. The Court approves the proposed Proof of Claim substantially in the 

form of Exhibit A-2 hereto. 

14. The Court orders that the Notices, Proof of Claim form, Stipulation of 

Settlement and all papers submitted in support thereof be posted to a website to be 

maintained by the Claims Administrator. 

15. This Court preliminarily finds that the distribution of the Notice and the 

publication of the Publication Notice, and the notice methodology, contemplated by 

the Stipulation and this Order: 

(a) Constitute the best practicable notice to Settlement Class 

Members under the circumstances of this Action; 

(b) Are reasonably calculated, under the circumstances, to apprise 

Settlement Class Members of: (i) the proposed Settlement of this Action; (ii) 

their right to exclude themselves from the Settlement Class; (iii) their right to 

object to any aspect of the proposed Settlement; (iv) their right to appear at 

the Settlement Hearing, either on their own or through counsel hired at their 

own expense, if they did not exclude themselves from the Settlement Class; 

and (v) the binding effect of the proceedings, rulings, orders, and judgments 

in this Action, whether favorable or unfavorable, on all persons not excluded 

from the Settlement Class; 
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(c) Are reasonable and constitute due, adequate, and sufficient 

notice to all persons entitled to be provided with notice; and 

(d) Fully satisfy all applicable requirements of the Federal Rules 

of Civil Procedure (including Rules 23(c) and (d)), the United States 

Constitution (including the Due Process Clause), the Securities Exchange Act 

of 1934, 15 U.S.C. § 78u-4(a)(7), the Private Securities Litigation Reform Act 

of 1995, the Rules of Court, and any other applicable law. 

16. Settlement Class Members who wish to participate in the Settlement 

shall complete and submit the Proof of Claim and Release form in accordance with 

the instructions contained in the Notice.  Unless the Court orders otherwise, all Proof 

of Claim and Release forms must be submitted no later than one hundred twenty 

(120) days after entry of this Order.   

17. Any Settlement Class Member who does not submit a Proof of Claim 

and Release within the time provided shall be barred from sharing in the distribution 

of the proceeds of the Net Settlement Fund, unless otherwise ordered by the Court, 

but shall nevertheless be bound by any final judgment entered by the Court.  

Notwithstanding the foregoing, Lead Counsel shall have the discretion to accept late-

submitted claims for processing by the Claims Administrator so long as distribution 

of the Net Settlement Fund is not materially delayed thereby. 

18. Any person falling within the definition of the Settlement Class may 
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seek to be excluded from the Settlement Class by submitting to the Settlement 

Administrator a request for exclusion (“Request for Exclusion”), which complies 

with the requirements set forth in the Notice and is postmarked no later than twenty-

eight (28) days prior to the Settlement Hearing.  Any Request for Exclusion that does 

not supply the information required by this Paragraph 16 shall be rejected, and any 

such Settlement Class Member shall be bound by the Stipulation and any judgment 

entered in connection therewith.    

19. All persons who submit valid and timely Requests for Exclusion shall 

have no rights under the Stipulation, shall not share in the distribution of the Net 

Settlement Fund, and shall not be bound by the Settlement Stipulation or the 

Judgment. However, a Settlement Class Member may submit a written revocation 

of a Request for Exclusion up until seven (7) days prior to the date of the Settlement 

Hearing and still be eligible to receive payments pursuant to the Stipulation provided 

the Settlement Class Member also submits a valid Proof of Claim prior to the 

Settlement Hearing (the “Bar Date”). 

20. Unless otherwise ordered by the Court, the Court stays all proceedings 

in the Action other than proceedings necessary to carry out or enforce the terms and 

conditions of the Stipulation.  Pending final determination of whether the Settlement 

should be approved, the Court bars and enjoins Plaintiffs, and all other members of 

the Settlement Class, from commencing or prosecuting any and all of the Released 
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Plaintiffs’ Claims against each and all of the Defendants’ Related Parties. 

21. The Settlement Hearing shall take place before the undersigned, United 

States District Judge William J. Martini, in Courtroom MLK 4B at the Martin Luther 

King Building & U.S. Courthouse, 50 Walnut Street, Newark, New Jersey 07101, 

on _____________, at ____:__.m., to determine: 

(a) Whether the Settlement, on the terms and conditions provided 

for in the Stipulation, should be finally approved by the Court as fair, 

reasonable, and adequate; 

(b) Whether the Litigation should be dismissed on the merits and 

with prejudice as to the Defendants; 

(c) Whether the Court should permanently enjoin the assertion of 

any claims that arise from or relate to the subject matter of the Litigation; 

(d) Whether the application for attorneys’ fees and expenses to be 

submitted by Lead Counsel should be approved; 

(e) Whether the Plan of Allocation is fair and reasonable to the 

members of the Settlement Class; 

(f) Whether the application for a Compensatory Award to be 

submitted on behalf of Lead Plaintiffs Dr. Scott Greenbaum and Joshua 

Mailey and Plaintiff Alejandro Pieroni should be approved; and 
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(g) Such other matters as the Court may deem necessary or 

appropriate.   

22. The Court may finally approve the Stipulation at or after the Settlement 

Hearing with any modifications agreed to by the parties and without further notice 

to the Settlement Class Members. 

23. Lead Counsel and/or Defendants’ Counsel shall submit papers in 

support of the Settlement, Plan of Allocation and Award of Attorney Fees and 

Expenses, and Lead Plaintiff’s Compensatory Awards no later than thirty-five (35) 

days prior to the Settlement Hearing.    

24. Any Settlement Class Member and any other interested person may 

appear at the Settlement Hearing in person or by counsel and be heard, to the extent 

allowed by the Court, either in support of or in opposition to the matters to be 

considered at the hearing; provided, however, that no person shall be heard, and no 

papers, briefs, or other submissions shall be considered by the Court in connection 

to such matters, unless no later than twenty-eight (28) days before the Settlement 

Hearing, such person files with the Court a statement of objection setting forth: (i) 

whether the person is a Settlement Class Member; (ii) to which part of the Stipulation 

the Settlement Class Member objects; (iii) the specific reason(s), if any, for such 

objection including any legal support the Settlement Class Member wishes to bring 

to the Court’s attention. Such Settlement Class Member shall also provide 
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documentation sufficient to establish the Humanigen securities purchased, acquired 

and sold from May 16, 2020 and July 12, 2022, both dates inclusive (including the 

number of shares, dates, and prices). Failure to provide such information and 

documentation shall be grounds to void the objection. 

25. All papers in response to objections or otherwise in support of the 

Settlement and related matters shall be filed fourteen (14) days prior to the 

Settlement Hearing.  

26. Defendants shall have no responsibility for the Plan of Allocation or 

any Fee and Expense Application, and such matters will be considered separately 

from the fairness, reasonableness, and adequacy of the Stipulation.   

27. At or after the Settlement Hearing, the Court shall determine whether 

the Plan of Allocation and any Fee and Expense Application proposed by Lead 

Counsel should be approved.   

28. All reasonable expenses incurred in identifying and notifying 

Settlement Class Members as well as administering the Settlement Fund shall be 

paid as set forth in the Stipulation. The Court may adjourn the Settlement Hearing, 

including the consideration of the motion for attorneys’ fees and expenses, without 

further notice of any kind other than an announcement of such adjournment in open 

court at the Settlement Hearing or any adjournment thereof.  The contents of the 

Settlement Fund held by Esquire Bank (which the Court approves as the Escrow 
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Agent), shall be deemed and considered to be in custodia legis of the Court, and 

shall remain subject to the jurisdiction of the Court, until such time as they shall be 

distributed pursuant to the Stipulation and/or further order(s) of the Court. 

29. If the Settlement is approved, all Settlement Class Members will be 

bound by the terms of the Settlement as set forth in the Stipulation, and by any 

judgment or determination of the Court affecting the Settlement Class, regardless of 

whether or not a Settlement Class Member submits a Proof of Claim.  Any member 

of the Settlement Class who fails to opt out of the Settlement Class or who fails to 

object in the manner prescribed therein shall be deemed to have waived, and shall 

be foreclosed forever from raising objections or asserting any claims arising out of, 

related to, or based in whole or in part on any of the facts or matters alleged, or which 

could have been alleged, or which otherwise were at issue in the Action. 

30. Upon payment of the Settlement consideration to the Escrow Account 

by Defendants, the Settlement Fund shall be deemed to be in the custody of the Court 

and shall remain subject to the jurisdiction of the Court until such time as the 

Settlement Fund is distributed or returned to Defendants pursuant to the Stipulation 

and/or further order of this Court.  There shall be no distribution of any part of the 

Net Settlement Fund to the Settlement Class until the Plan of Allocation is finally 
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approved. 

31. Except for the obligation to cooperate in the production of reasonably 

available information with respect to the identification of Class Members from 

Humanigen’s shareholder transfer records, in no event shall Defendants have any 

responsibility for the administration of the Settlement, and Defendants shall not have 

any obligation or liability to Plaintiffs in connection with such administration. 

32. No Person shall have any claim against the Released Parties, the Claims 

Administrator, the Escrow Agent or any other agent designated by Lead Counsel 

based on distribution determinations or claim rejections made substantially in 

accordance with this Stipulation and the Settlement, the Plan of Allocation, or further 

orders of the Court, except in the case of fraud or willful misconduct.  No person 

shall have any claim under any circumstances against the Released Parties, based on 

any distributions, determinations, claim rejections or the design, terms, or 

implementation of the Plan of Allocation. 

33. Defendants have denied, and continue to deny, any and all allegations 

and claims asserted in the Litigation, and Defendants have represented that they 

entered into the Settlement solely to eliminate the burden, expense, and uncertainties 

of further litigation.  

34. Neither the Stipulation, nor any of its terms or provisions, nor any of 

the negotiations or proceedings connected with it, shall be construed as an admission 
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or concession by Defendants of the truth of any of the allegations in the Litigation, 

or of any liability, fault, or wrongdoing of any kind.    

35. The Released Parties, and each of their counsel may file the Stipulation 

and/or the Order and Final Judgment in any action that may be brought against them 

in order to support a defense or counterclaim based on the principles of res judicata, 

collateral estoppel, release, good faith settlement, judgment bar or reduction of any 

other theory of claim preclusion or issues preclusion or similar defense or 

counterclaim.   

36. In the event that the Settlement does not become effective in accordance 

with the terms of the Stipulation, this Order shall be rendered null and void to the 

extent provided by and in accordance with the Stipulation and shall be vacated, and 

in such event, all orders entered and releases delivered in connection therewith shall 

be null and void to the extent provided by and in accordance with the Settlement, 

and without prejudice to the rights of the parties to the Stipulation before it was 

executed. 

37. The Court reserves the right to alter the time or the date of the 

Settlement Hearing without further notice to the Settlement Class Members, 

provided that the time or the date of the Settlement Hearing shall not be set at a time 

or date earlier than the time and date set forth above, and retains jurisdiction to 

consider all further applications arising out of or connected with the settlement.   
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SO ORDERED in the District of New Jersey on _____________, 202__ 

 

       
THE HON. WILLIAM J. MARTINI 
UNITED STATES DISTRICT JUDGE 
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Adam M. Apton, Esq. 
LEVI & KORSINSKY, LLP 
33 Whitehall Street, 17th Floor 
New York, NY 10004 
Tel.: (212) 363-7500 
Fax: (212) 363-7171 
 
Attorneys for Co-Lead Plaintiffs and 
Co-Lead Counsel for the Class 
 
UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 
 
 
 
 
IN RE HUMANIGEN, INC. 
SECURITIES LITIGATION 

  
Case No. 2:22-cv-05258-WJM-AME 
 
CERTIFICATE OF SERVICE 
 
 

 
I hereby certify that on September 22, 2023 copies of the foregoing motion, 

brief, and accompanying declarations and exhibits were served upon counsel of 

record via CM/ECF. 

Executed this 22nd day of September 2023. 
 

 s/ Adam M. Apton 
 Adam M. Apton 
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